


















































































































































































SETTLEMENT AGREEMENT 

This Settlement Agreement is made and entered into on July 28, 2016, by and among the 

respective States, by and through their respective Attorneys General (the "States"), and Barr 

Laboratories, Inc., Teva Pharmaceutical Industries Ltd., Teva Pharmaceuticals USA, Inc., and 

Cephalon, Inc. (together the "Cephalon Parties"), by and through its undersigned counsel, 

( collectively, the "Parties"). 

WHEREAS, the States allege under various antitrust and consumer protection laws that 

actions by the Cephalon Parties delayed the entry of generic versions of the prescription drug 

Provigil and made misrepresentations to the Patent & Trademark Office that damaged the States 

and Eligible Consumers; 

WHEREAS, the Cephalon Parties deny any allegation of unlawful conduct, and deny 

they caused any damage; 

WHEREAS, the Parties agree that this Settlement Agreement shall not be deemed or 

construed to be an admission or evidence of any violation of any statute or law or of any liability 

or wrongdoing by the Cephalon Parties, or a waiver of any defenses thereto; 

WHEREAS, arm's-length settlement negotiations have taken place between the States 

and the Cephalon Parties, and the result is this Settlement Agreement, which embodies all of the 

terms and conditions of the settlement between the States and the Cephalon Parties (the 

"Settlement Agreement"); 

WHEREAS, the States have concluded that it is in the best interests of the States and, 

through them, Eligible Consumers to enter into this Settlement Agreement; and 

WHEREAS, the Cephalon Parties have concluded, despite their belief that no unlawful 

conduct has occurred, that it would be in their best interests to enter into this Settlement 

Agreement to avoid the uncertainties and risks inherent in complex litigation; 



NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED: 

I. DEFINITIONS 

As used herein: 

A. The "Cephalon Parties" means Cephalon, Inc., Barr Laboratories, Inc., Teva 

Pharmaceutical Industries Ltd., and Teva Pharmaceuticals USA, Inc. 

B. "Claims Administrator" means A.B. Data, Ltd. 

C. "Distribution Plan" means the plan or method of allocation among Eligible 

Consumers (1) who have not filed valid and timely requests for exclusion from this Settlement 

Agreement with the District Court when applicable; and (2) who otherwise participate in the 

allocation. The Distribution Plan will be submitted to the District Court separately from the 

Settlement Agreement and is not part of this Settlement Agreement. · 

D. The "District Court" means the United States District Court for the Eastern 

District of Pennsylvania. 

E. "Effective Date" means the date when all of the following conditions have been 

satisfied, unless one or more of such conditions is modified or waived in a writing signed by the 

Parties: (1) execution of this Settlement Agreement; (2) entry by the District Court of the 

Preliminary Approval Order; (3) approval and effectuation of the Notice Plan; (4) final approval 

by the District Court of the Settlement Agreement; (5) entry of the Final Approval Order by the 

District Court; and (6) the time for appeal or to seek permission to appeal from the District 

Court's Final Approval Order has expired or, if appealed, the Final Approval Order has been 

affirmed in its entirety by the court of last resort to which such appeal has been taken and such 

affirmance has become no longer subject to further appeal or review. 
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F. "Eligible Consumers" mean natural persons who purchased Modafinil during the 

period June 24, 2006 through March 31, 2012. 

G. "Escrow Agent" means Huntington National Bank. 

H. "Final Approval Order" means the order to be entered by the District Court that 

grants final approval of this Settlement Agreement. The Parties intend that the Final Approval 

Order will include the following provisions: (l) an affirmance by the District Court that the 

Notice Plan has been completed; (2) a determination by the District Court that the Settlement 

Agreement is approved finally as fair, reasonable, and adequate; (3) a directive from the Court 

that the monies in the Consumer Compensation Account are to be disbursed pursuant to the 

Court-approved Distribution Plan; and (4) a directive from Liaison Counsel that monies in the 

State Proprietary Compensation Account and State Disgorgement, Costs, and Fees Account are 

to be paid to the Escrow Agent for disbursement to the States for use pursuant to Paragraph III.B. 

I. "Liaison Counsel" mean the designated representatives for the Attorneys General 

of the States oflndiana, Minnesota, New York, Ohio, and Vermont. 

J. "Modafinil" means Provigil® or its generic version (modafinil). 

K. "Notice Plan" means the plan specifying the manner and content of notifying 

Eligible Consumers of this Settlement Agreement and informing Eligible Consumers of their 

rights to object to or exclude themselves from the Settlement Agreement. The Parties 

contemplate that the Notice Plan will take ninety (90) days or such other time period set by the 

District Court. The Notice Plan shall specify the manner in which Eligible Consumers are to be 

notified of this settlement and shall be coordinated with the notice plan under the settlement of 

Vista Healthplan, Inc., et al. v. Cephalon, Inc., et al., No. 06-1833 (E.D. Pa.) ("End Payor Class 

Case"). 
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L. "Plaintiff States" means the following States and Commonwealths of the United 

States, by and through their Attorney Generals, in their sovereign capacity, as plaintiffs, and as 

parens patriae on behalf of Eligible Consumers in such Plaintiff States: Alabama, Alaska, 

Arizona, Arkansas, Colorado, Connecticut, Delaware, District of Columbia, 1 Florida, Georgia, 

Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, Maryland, Massachusetts, 

Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New 

Jersey, New Mexico, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, 

Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, 

Virginia, Washington, West Virginia, Wisconsin, and Wyoming. 

M. "Preliminary Approval Order" means an order to be entered by the District Court 

that preliminarily approves this Settlement Agreement. The Parties intend that the Preliminary 

Approval Order will include the following provisions: (1) preliminary approval of this 

Settlement Agreement as fair, reasonable, and adequate and in the best interests of Eligible 

Consumers; and (2) approval of the Notice Plan. 

N. "Related Case" means any of the following cases, or any case consolidated with 

or merged into the following cases: Federal Trade Commission v. Cephalon, Inc., No. 08-2141 

(E.D. Pa.) ("FTC Case"); King Drug Co., et al. v. Cephalon, Inc., et al., No 06-1797 (E.D. Pa.) 

("Direct Purchaser Class Case"); Vista Healthplan, Inc., et al. v. Cephalon, Inc., et al., No. 06-

1833 (E.D. Pa.) ("End Payor Class Case"); Apotex, Inc. v. Cephalon, Inc., et al., No. 06-2768 

(E.D. Pa.); Rite Aid Corp. v. Cephalon, Inc., et al., No. 09-3820 (E.D. Pa.); Walgreen Co. v. 

Cephalon, Inc., et al., No. 09-3956 (E.D. Pa.); and Giant Eagle, Inc. v. Cephalon, Inc., et al., No. 

10-5164 (E.D. Pa.). 

I The District of Columbia has a "quasi-sovereign interest in the ... well-being ... of its residents in general." 
See Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 607 (1982) (applying analysis to Puerto Rico). 
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0. "Released Claims" means any and all manner of claims, counterclaims, set-offs, 

demands, actions, rights, liabilities, costs, debts, expenses, attorneys' fees, and causes of action 

of any type, whether or not accrued in whole or in part, that were asserted or that could have 

been asserted, known or unknown, against the Cephalon Parties, and/or their officers, directors, 

employees and attorneys, arising from any of the facts, matters, transactions, events, occurrences, 

acts, disclosures, statements, omissions, or failures to act set forth or alleged in the Complaint 

filed by Plaintiff States as part of implementing this Settlement Agreement ("State Complaint"), 

including, without limitation, past, present and future competition claims arising under federal or 

state antitrust, unfair competition or consumer protections laws, or state common or equitable 

law that seeks damages, unjust enrichment, restitution, penalties, or other monetary, declaratory, 

or injunctive relief, whether brought as direct claims, representative claims, class claims, or 

parens patriae claims on behalf of the States or any other person or entity the States represent 

for: 

1. the alleged delayed entry of generic versions of Provigil (modafinil); 

2. conduct with respect to the procurement, maintenance, and enforcement of 

United States Reissue Patent Number 37 ,516, United States Patent 

Number 5,618,845, or United States Patent Number 7,297,346, 2 including 

but not limited to any commencement, maintenance, defense, settlement, 

or other participation in litigation concerning any such patents; 

3. any conduct relating to Nuvigil that could fairly be characterized as being 

alleged in, is related to an allegation made in, or could have been alleged 

2 The release of claims concerning United States Patent Number 7 ,297 ,346 does not extend to enforcement actions 
taken by the Cephalon Parties after the execution of this Settlement Agreement. 
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in the State Complaint, expressly excluding any litigation or agreement 

with any pharmaceutical manufacturer pertaining to Nuvigil; and 

4. the impact on competition in the sale, marketing, or distribution of 

Provigil or its generic equivalent, except as expressly excluded in this 

Agreement. 

State Attorneys General have authority to release claims held by (a) any Eligible Consumer in a 

Plaintiff State, who did not timely and validly exclude themselves from this Settlement 

Agreement, to the extent permitted by state law; (b) each Plaintiff State's Attorney General in his 

or her sovereign capacity as chief law enforcement officer of his or her respective state; ( c) each 

Plaintiff State for claims of the Plaintiff State, including but not limited to claims based on 

purchases made by the Plaintiff State; and ( d) each Plaintiff State for claims the Plaintiff State 

may have in a representative capacity, including any parens patriae, class, or other 

representative claims. 

Notwithstanding any term in this Agreement, Released Claims specifically do not include 

claims unrelated to competition, including: 

1. any civil or administrative liability under state revenue codes; 

2. any civil or administrative liability related to a State's Medicaid program 

under any statute, regulation, or rule for any conduct other than the 

conduct alleged in the State Complaint, including, but not limited to, state 

or federal false claims act, anti-kickback or off-label marketing violations 

associated with Provigil, modafinil, Nuvigil, or armodafinil; 

3. any criminal liability; 

4. any liability based upon obligations created by this Agreement; 
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5. any liability for expressed or implied warranty claims or other liability for 

defective or deficient products and services provided by the Cephalon 

Parties; 

6. any liability for unfair or deceptive representations made in the marketing 

or advertising or for off-label marketing claims of Provigil, modafinil, 

Nuvigil, or armodafinil. 

Nothing in this definition of Released Claims is intended to affect the ability of 

government entities that may be considered class members in the Direct Purchaser Class Case or 

the End Payor Class Case to submit claims and receive payment through the relevant class 

claims process. 

P. "Released Parties" means the Cephalon Parties and any past and present parents, 

subsidiaries, divisions, affiliates, joint ventures, stockholders, officers, directors, management, 

supervisory boards, insurers, general or limited partners, employees, agents, trustees, associates, 

attorneys and any of their legal representatives, or any other representatives thereof ( and the 

predecessors, heirs, executors, administrators, successors and assigns of each of the foregoing). 

Q. "Settlement Accounts" mean the Consumer Compensation Account, the State 

Proprietary Compensation Account, and the State Disgorgement, Costs, and Fees Account as 

described in Paragraph II. The Settlement Accounts shall be administered by Huntington 

National Bank, as Escrow Agent, pursuant to Paragraph IV. 

R. "Settlement Administration Costs" means costs to be paid for all actual, 

customary, and reasonable costs and fees incurred in the administration of this Settlement 

Agreement, which includes costs and fees incurred for the purpose of ( 1) compiling necessary 

Eligible Consumer information and providing notice, including notice by publication or paid 
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media as may be needed to effectuate adequate notice, (2) completing administrative tasks, and 

(3) processing and paying claims, including distributing credits and/or checks to Eligible 

Consumers. Such Settlement Administration Costs expressly include those fees or costs payable 

to the Escrow Agent and Claims Administrator appointed by Plaintiff States pursuant to 

Paragraph IV. 

S. "Written Direction" means a written notification directed to the Escrow Agent 

and/or Claims Administrator directing disbursements from the Settlement Accounts and signed 

by representatives of Ohio and Texas on behalf of Plaintiff States. 

II. DISBURSEMENT REQUESTS 

A. Consumer Compensation Account 

1. Within eight business days of the later of (i) entry of the Preliminary 

Approval Order by the Court and (ii) receipt in writing of all required payment information, the 

Cephalon Parties shall submit a Disbursement Request to the Federal Trade Commission under 

paragraph 8 of the Settlement Fund Disbursement Agreement, which is Exhibit A to the 

Stipulated Order For Permanent Injunction and Equitable Monetary Relief (Dkt. 405, FTC v. 

Cephalon, Case No. 08-2141, E.D. Pa., 6/17/15) (attached as Exhibit A). The Disbursement 

Request will request disbursement in the amount of U.S. Dollars $35,000,000 ("Consumer 

Settlement Payment"). The Disbursement Request will request that the disbursement of the 

Consumer Settlement Payment be made into a qualified settlement escrow account for 

disbursement to Eligible Consumers ("Consumer Compensation Account") as directed by 

Plaintiff States. The Consumer Settlement Payment deposited into the Consumer Compensation 

Account and any accrued interest after deposit shall become part of and shall be referred to as the 

"Consumer Fund." 
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2. The Consumer Compensation Account shall be established and 

administered pursuant to the Escrow Agreement attached hereto as Exhibit B (the "Escrow 

Agreement"). Except as otherwise expressly pennitted by the Escrow Agreement, the Escrow 

Agent shall disburse funds from the Consumer Compensation Account only pursuant to and 

consistent with the express terms of this Settlement Agreement, the Preliminary Approval Order, 

the Final Approval Order, the Escrow Agreement, and as expressly authorized by any other 

applicabl~ order of the Court. Interest earned by the Consumer Fund shall become part of the 

Consumer Fund, less any taxes imposed on such interest. 

3. The Consumer Fund shall be available for distributions to Eligible 

Consumers upon the Effective Date, subject to deductions for payments of taxes payable on the 

Settlement Fund. 

B. State Proprietary Compensation Account 

1. Within eight business days of the later of (i) the Preliminary Approval 

Order being entered by the Court and (ii) receipt in writing of all required payment infonnation, 

the Cephalon Parties shall submit a Disbursement Request to the Federal Trade Commission as 

required by paragraph 8 of the Settlement Fund Disbursement Agreement, which is Exhibit A to 

the Stipulated Order For Permanent Injunction and Equitable Monetary Relief (Dkt. 405, FTC v. 

Cephalon, Case No. 08-2141, E.D. Pa., 6/17/15) (attached as Exhibit A). The Disbursement 

Request will request disbursement in the amount of U.S. Dollars $55,000,000 ("State Proprietary 

Compensation Payment"). The Disbursement Request will request that the disbursement of the 

State Proprietary Compensation Payment be made into a qualified settlement escrow account for 

disbursement to Plaintiff States ("State Proprietary Compensation Account") as directed by 

Plaintiff States. The State Proprietary Compensation Payment deposited into the State 

9 



Proprietary Compensation Account and any accrued interest after deposit shall become part of 

and shall be referred to as the "State Proprietary Fund." 

2. The State Proprietary Compensation Account shall be established and 

administered pursuant to the Escrow Agreement attached hereto as Exhibit B (the "Escrow 

Agreement"). Except as otherwise expressly permitted by the Escrow Agreement, the Escrow 

Agent shall disburse funds from the State Proprietary Compensation Account only pursuant to 

and consistent with the express terms of this Settlement Agreement, the Preliminary Approval 

Order, the Final Approval Order, the Escrow Agreement, and as expressly authorized by any 

other applicable order of the Court. Interest earned by the State Proprietary Fund shall become 

part of the State Proprietary Fund, less any taxes imposed on such interest. 

3. The State Proprietary Compensation Fund shall be available for 

distributions to Plaintiff States upon the Effective Date, subject to deductions for payments of 

taxes payable on the Settlement Fund. 

C. State Disgorgement, Costs, and Fees Account 

1. Within eight business days of the later of (i) the Preliminary Approval 

Order being entered by the Court and (ii) receipt in writing of all required payment information, 

the Cephalon Parties shall submit a Disbursement Request to the Federal Trade Commission as 

required by paragraph 8 of the Settlement Fund Disbursement Agreement, which is Exhibit A to 

the Stipulated Order For Permanent Injunction and Equitable Monetary Relief (Dkt. 405, FTC v. 

Cephalon, Case No. 08-2141, E.D. Pa., 6/17/15) (attached as Exhibit A). The Disbursement 

Request will request disbursement in the amount of U.S. Dollars $35,000,000 ("State 

Disgorgement, Costs, and Fees Payment"). The Disbursement Request will request that the 

disbursement of the State Disgorgement, Costs, and Fees Payment be made into a qualified 
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settlement escrow account for disbursement to Plaintiff States ("State Disgorgement, Costs, and 

Fees Account") as directed by Plaintiff States. The State Disgorgement, Costs, and Fees 

Payment deposited into the State Disgorgement, Costs, and Fees Account and any accrued 

interest after deposit shall become part of and shall be referred to as the "State Disgorgement, 

Costs, and Fees Fund." 

2. The State Disgorgement, Costs, and Fees Account shall be established and 

administered pursuant to the Escrow Agreement attached hereto as Exhibit B (the "Escrow 

Agreement"). Except as otherwise expressly permitted by the Escrow Agreement, the State 

Escrow Agent shall disburse funds from the State Disgorgement, Costs, and Fees Account only 

pursuant to and consistent with the express terms of this Settlement Agreement, the Preliminary 

Approval Order, the Final Approval Order, the Escrow Agreement, and as expressly authorized 

by any other applicable order of the Court. Interest earned by the State Disgorgement, Costs, 

and Fees Fund shall become part of the State Disgorgement, Costs, and Fees Fund, less any taxes 

imposed on such interest. 

3. The State Disgorgement, Costs, and Fees Fund shall be available for 

distributions to Plaintiff States upon the Effective Date, subject to deductions for payments of 

taxes payable on the Settlement Fund and settlement administration costs. 

D. The Consumer Settlement Payment, the State Proprietary Compensation Payment, 

and the State Disgorgement, Costs, and Fees Payment together constitute the Settlement 

Amount. The sole and total consideration that the Cephalon Parties, by making the above 

referenced Disbursement Requests, will pay under this Settlement Agreement shall be the 

Settlement Amount. All Settlement Administration Costs will come out of the States 

Disgorgement Costs & Fees Amount. 
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E. No portion of the Settlement Amount shall constitute, or shall be construed as 

constituting, a payment in lieu of treble damages, fines, penalties, punitive damages or 

forfeitures. 

F. The Settlement does not include any provision for injunctive or declaratory 

conduct relief. 

III. SETTLEMENT DISTRIBUTIONS 

A. Distribution to Consumers 

1. All funds in the Consumer Compensation Account shall be distributed 

according to the Distribution Plan (Exhibit C). The Distribution Plan shall be submitted to the 

District Court for approval concurrently with this Settlement Agreement. 

2. The Parties agree and understand that the Distribution Plan is to be 

considered by the District Court separately from the District Court's consideration of the 

fairness, reasonableness, and adequacy of the resolution set forth in the Settlement Agreement, 

and any order or proceedings relating to the Distribution Plan shall not operate to terminate or 

cancel the Settlement Agreement or affect the finality of the Final Approval Order, or any other 

orders entered pursuant to the Settlement Agreement. 

B. Distribution to States 

1. The State Proprietary Compensation Payment and the State Disgorgement 

Costs & Fees Payment shall be apportioned among the States at their sole discretion. The State 

Proprietary Compensation Payment shall be distributed to the States on behalf of state purchasers 

for distribution in accordance with state law. The State Disgorgement Costs & Fees Payment 

shall be used for settlement administration costs and then collectively or individually by the 

States' Attorneys General for any one or more of the following purposes, as the Attorneys 

12 



General, in their sole discretion, see fit: (i) payment of attorneys' fees and expenses; (ii) antitrust 

or consumer protection law enforcement; (iii) to cover additional expenses relating to the 

ongoing Attorneys General's Investigation and any related litigation; (iv) for deposit into a state 

antitrust or consumer protection account (e.g., revolving account, trust account), for use in 

accordance with the state laws governing that account; (v) for deposit into a fund exclusively 

dedicated to assisting state attorneys general enforce the antitrust laws by defraying the costs of 

a) experts, economists, and consultants in multistate antitrust investigations and litigation, b) 

training or continuing education in antitrust for attorneys in state attorney general offices, or c) 

information management systems used in multistate antitrust investigations and litigation; or (vi) 

for such other purpose as the Attorneys General deem appropriate, consistent with the various 

states' laws. 3 

IV. SETTLEMENT ADMINISTRATION 

A. The Escrow Agent for the Settlement Accounts shall be Huntington National 

Bank. 

1. Other than maintaining an account to meet short-term obligations, the 

Escrow Agent shall invest the funds in the Settlement Accounts in obligations of, or obligations 

guaranteed by, the United States of America or any of its departments or agencies, to obtain the 

3 Colorado's allotted share is to be held, along with any interest thereon, in trust by the Attorney General to be 
used for reimbursement of the State's actual costs and attorneys' fees, the payment of restitution, if any, and for 
future consumer fraud or antitrust enforcement actions, consumer education, and public health initiatives. 
Connecticut's allotted share shall be deposited as follows: (a) One Hundred Fifty Thousand Dollars ($150,000) 
shall be deposited into the State's Department of Consumer Protection "Prescription Drug Monitoring Fund;" (b) 
Any amounts paid to the State of Connecticut for reimbursement to the state's Medicaid program shall be 
deposited with the State's Department of Social Services; and (c) The remaining amount shall be deposited into 
the State's General Fund. Wyoming's allocated share shall be used by the Attorney General of the State of 
Wyoming as trustee to hold and distribute such amount, pursuant to Wyoming Statute§ 9-l-639(a)(i), exclusively 
for the purpose of addressing consumer protection matters in the State of Wyoming, including future consumer 
protection enforcement, consumer education, litigation, or grants or other aid to agencies and organizations 
approved by the Attorney General of the State of Wyoming at his sole discretion. Any interest accruing to these 
funds will remain with the fund. Vermont's share shall be used in accordance with the Constitution of the State of 
Vermont, Ch. II,§ 27, and 32 V.S.A. § 462. 
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highest available return on investment, and shall reinvest the proceeds of these instruments as 

they mature in similar instruments at their then-current market rates. The Cephalon Parties shall 

bear no risk related to the investment of the escrow funds. 

2. The Escrow Agent shall not disburse the funds of the Settlement Accounts 

except by an order of the District Court or pursuant to Written Direction. 

3. All funds held by the Escrow Agent shall be deemed to be in the custody 

of the District Court, and shall remain subject to the jurisdiction of the District Court, until the 

funds shall be distributed pursuant to the Settlement Agreement, Distribution Plan, and/or further 

order(s) of the District Court. 

B. Tax Treatment of Settlement Accounts: 

1. Parties and Escrow Agent agree to treat the Settlement Accounts as being, 

at all times, a "qualified settlement fund" within the meaning of Treas. Reg. § 1.4688-1 (a). In 

addition, the Escrow Agent and, as required, the Parties shall jointly and timely make such 

reasonable elections that are necessary or advisable to carry out the provisions of this Section, 

including the "relation-back election" (as defined in Treas. Reg. § 1.4688-1 G)(2)(M)), back to 

the earliest permitted date. Such elections shall be made in compliance with the procedures and 

requirements contained in such regulation. It shall be the responsibility of the Escrow Agent to 

timely and properly prepare and deliver the necessary documentation for signature by all 

necessary Parties, and thereafter to cause the appropriate filing to occur. 

2. For the purpose of§ 4688 of the Internal Revenue Code of 1986, as 

amended, and the regulations promulgated thereunder, the "administrator" shall be the Escrow 

Agent. The Escrow Agent shall timely and properly file all informational and other tax returns 

necessary or advisable with respect to the Settlement Accounts (including without limitation the 

14 



returns described in Treas. Reg. § l.468B-2(k) and (1)). Such returns (as well as any election as 

described in Paragraph IV.B.labove, shall be consistent with this Section IV, and in all events 

shall reflect that all taxes (including any estimated taxes, interest or penalties) on the income 

earned by the Settlement Accounts shall be paid out of the Settlement Accounts. 

3. All taxes (including any estimated taxes, interest or penalties) arising with 

respect to the income earned by the Settlement Accounts, including any taxes that may be 

imposed upon the Cephalon Parties with respect to any income earned by the Settlement 

Accounts for any period during which the Settlement Accounts do not qualify as a "qualified 

settlement fund" for federal, state, or local income tax purposes ("Taxes") shall be paid out of the 

· Settlement Accounts and in all events the Cephalon Parties and their insurers shall have no 

liability or responsibility for such Taxes or the filing of any tax returns or other documents with 

the Internal Revenue Service or any other state or local taxing authority in respect of such Taxes. 

Taxes shall be treated as, and considered to be, a Settlement Administration Cost and shall be 

timely paid by the Settlement Administrator out of the Settlement Accounts without prior order 

from the District Court, and the Settlement Administrator and the Escrow Agent shall be 

obligated (notwithstanding anything herein to the contrary) to withhold from distribution to 

Plaintiff States any funds necessary to pay such amounts including the establishment for 

adequate reserves for any Taxes (as well as any amounts that may be required to be withheld 

under Treas. Reg.§ l.468B-2(1)(2)). The Cephalon Parties and their insurers are not responsible 

and shall have no liability for such withholdings or for any reporting requirements that may 

relate thereto. The Parties agree to cooperate with the Settlement Administrator, Escrow Agent, 

each other, and their tax attorneys and accountants to the extent reasonably necessary to carry out 
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the provisions of this Paragraph IV. For purposes of this Paragraph, references to the Settlement 

Accounts shall include the Settlement Accounts and any earnings thereon. 

V. REQUESTS FOR APPROVAL AND NOTICE 

A. Plaintiff States intend to seek approval from the District Court for the actions that 

the Parties contemplate for the Consumer Compensation Account and the State Disgorgement, 

Costs, and Fees Account. Within seven (7) days of this Settlement Agreement being finally 

executed, Plaintiff States will file a Motion for Preliminary Approval Order. Plaintiff States 

shall provide a copy of such motion (including all exhibits and attachments to such motion) to 

the Cephalon Parties for comment in advance of filing. 

B. Plaintiff States shall disseminate Notice of the Settlement Agreement to 

potentially affected Eligible Consumers in the manner and within the time directed by the 

District Court. The Parties contemplate a Notice Period of ninety (90) days, unless another time 

period is set by the District Court. 

C. Within thirty (30) days following the conclusion of the Notice Period or as 

otherwise directed by the District Court, Plaintiff States shall file with the District Court a 

Motion for a Final Approval Order. At least seven (7) days prior to filing their Motion for a Final 

Approval Order, Plaintiff States shall provide a copy of such motion (including all exhibits and 

attachments to such motion) to the Cephalon Parties for comment. 

VI. RELEASED CLAIMS 

A. Upon entry of the Final Approval Order and only as permitted by law, each 

Plaintiff State shall unconditionally, fully and finally release and forever discharge the Released 

Parties from all Released Claims. 
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B. Each Plaintiff State hereby covenants and agrees that it shall not sue or otherwise 

seek to establish or impose liability, in any capacity and on behalf of itself or any other person or 

entity or class thereof, against any Released Party based, in whole or in part, on any of the 

Released Claims. The Final Approval Order shall be deemed res judicata of any Released 

Claim. 

C. In addition, the Parties expressly waive, release and forever discharge any and all 

provisions, rights and benefits conferred by §1542 of the California Civil Code, which reads: 

Section 1542. General Release; extent. A general release does not 
extend to claims which the creditor does not know or suspect to exist in 
his or her favor at the time of executing the release, which if known by 
him or her must have materially affected his or her settlement with the 
debtor; 

or by any law of any state or territory of the United States or other jurisdiction, or principle of 

common Jaw, which is similar, comparable or equivalent to§ 1542 of the California Civil Code. 

The Parties may hereafter discover facts other than· or different from those which he, she or it 

knows or believes to be true with respect to the Released Claims, but each Party hereby 

expressly waives and fully, finally and forever settles, releases and discharges, upon this 

Settlement becoming final, any known or unknown, suspected or unsuspected, asserted or 

unasserted, contingent or non-contingent claim that would otherwise fall within the definition of 

Released Claims, whether or not concealed or hidden, without regard to the subsequent 

discovery or existence of such different or additional facts. This provision shall not in any way 

expand the scope of the Released Claims and shall not convert what is a limited release into a 

general release. 
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VII. COOPERATION AND IMPLEMENTATION 

A. The Parties, and their respective counsel, agree to cooperate fully to implement 

the terms and conditions of this Settlement Agreement. 

B. The Cephalon Parties waive notice under the tolling agreement with any Plaintiff 

State and of any claims asserted by any Plaintiff State in the State Complaint. 

VIII. NO ADMISSION 

A. Neither the Settlement, the Settlement Payment, nor the Settlement Agreement 

shall be used or construed by any person as an admission of liability by the Cephalon Parties to 

any party or person, or be deemed evidence of any violation of any statute or law or admission of 

any liability or wrongdoing by the Cephalon Parties or of the truth of any of the claims or 

allegations contained in the Related Cases. 

IX. BENEFIT AND BINDING EFFECT 

A. The terms of this Settlement Agreement shall be binding on, and shall inure to the 

benefit of the Parties and their successors. The Parties expressly disclaim any intention to create 

rights under this Settlement Agreement which may be enforced by any other person under any 

circumstances whatsoever. 

X. MISCELLANEOUS 

A. The Cephalon Parties may file the Settlement Agreement and/or the Final 

Approval Order in any action that may be brought against them to support a defense or 

counterclaim based on principles of res judicata, collateral estoppel, release, good faith 

settlement, judgment, bar or reduction or any other theory of claim preclusion or issue preclusion 

or similar defense or counterclaim. 
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B. Liaison Counsel for the States are expressly authorized by the States to execute 

this Settlement Agreement on their behalf and take all appropriate action required or permitted to 

be taken pursuant to the Settlement Agreement to effectuate its terms. 

C. Each counsel or other person executing the Settlement Agreement on behalf of 

any party hereto warrants that such person has full authority to do so. 

D. This Settlement Agreement contains the entire agreement and understanding of 

the Parties. There are no additional promises or terms of the Settlement Agreement other than 

those contained herein. This Settlement Agreement shall not be modified except in writing 

signed by counsel for Liaison States and the Cephalon Parties or by their authorized 

representatives. 

E. All dates and time periods in this Settlement Agreement shall be calculated 

pursuant to the Federal Rules of Civil Procedure. All such dates and time periods may be 

modified if mutually agreed upon, in writing, signed by counsel for Liaison States and the 

Cephalon Parties or by their authorized representatives. 

F. Each of the parties hereto participated materially in the drafting of this Settlement 

Agreement. None of the parties hereto shall be considered the drafter of this Settlement 

Agreement or any provision hereof for the purpose of any statute, case law or rule of 

interpretation or construction that would or might cause any provision to be construed against the 

drafter thereof. 

G. The captions contained in this Settlement Agreement are inserted only as a matter 

of convenience and in no way define, limit, extend, or describe the scope of this Settlement 

Agreement or the intent of any provision hereof. 
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H. The Settlement Agreement may be executed in one or more counterparts. Scanned 

signatures, digital signatures or signatures received by facsimile or PDF shall be treated the same 

as originals for the Settlement Agreement and any written, agreed modification thereof. All 

executed counterparts and each of them shall be deemed to be one and the same instrument. 

I. The terms of the Settlement Agreement shall control in the event there are any 

conflicting terms in any related document. 

J. The Settlement Agreement and any related documents shall be subject to, 

governed by and construed, interpreted and enforced pursuant to the internal laws of the 

Commonwealth of Pennsylvania, without regard to choice of law principles. 

K. The District Court shall retain jurisdiction with respect to the implementation and 

enforcement of the terms of the Settlement Agreement, and all Parties hereby submit to the 

exclusive jurisdiction of the District Court for purposes of implementing and enforcing the 

Settlement Agreement. 

L. Any and all notices, requests, consents, directives, or communications by any 

party intended for any other party shall be in writing and shall, unless expressly provided 

otherwise herein, be provided by United States mail and electronic mail to: 

For the States: 

Director & Chief Counsel 
Consumer Protection Division 
Office of the Attorney General of Indiana 
219 State House 
200 West Washington Street 
Indianapolis, IN 46204 
Tel: 317-232-1008 
Fax: 317-232-7979 

James Canaday 
Deputy Attorney General 
Office of the Attorney General of Minnesota 
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1400 Bremer Tower 
445 Minnesota St. 
Saint Paul, MN 55101-2131 
Tel: 651-757-1421 
Fax: 651-296-9663 
james.canaday@ag.state.mn.us 

Robert Hubbard 
. Assistant Attorney General, Antitrust Bureau 
Office of the Attorney General of New York 
120 Broadway, 261

h Floor 
New York, NY 10271 
Tel: 212-416-8267 
Fax: 212-416-6015 
robert.hubbard@ag.ny.gov 

Jennifer L. Pratt 
Section Chief, Antitrust 
Office of the Attorney General of Ohio 
150 E. Gay Street, 23rd Floor 
Columbus, OH 43215 
Tel: 614-466-4328 
Fax: 614-995-0266 
jennifer.pratt@ohioattomeygeneral.gov 

Jill Abrams 
Assistant Attorney General 
Office of the Attorney General of Vermont 
I 09 State Street 
Montpelier, VT 05609-1001 
Tel: 802-828-1106 
Fax: 802-828-2154 
jill.abrams@state.vt.us 

For the Cephalon Parties: 

Jay P. Lefkowitz, P.C. 
Kirkland & Ellis LLP 
601 Lexington A venue 
New York, NY 10022-4611 
Tel: 212-446-4970 
Fax: 212-446-4900 
lefkowitz@kirkland.com 

John O'Quinn 
Kirkland & Ellis LLP 
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655 Fifteenth Street, N.W. 
Washington, DC 20005 
Tel: 202-879-5246 
Fax: 202-879-5200 
greg.skidmore@kirkland.com 
john.oquinn@kirkland.com 

Mark Ford 
Wilmer Cutler Pickering Hale and Dorr LLP 
60 State Street 
Boston, MA 02109 
Tel: 617-526-6416 
Fax: 617-526-5000 
mark.ford@wilmerhale.com 

Joseph E. Wolfson 
Stevens & Lee, P.C. 
620 Freedom Business Center 
Suite 200 
King of Prussia, PA 19406 
Tel: 610-205-6001 
Fax: 610-988-0808 
jwo@stevenslee.com 

Counsel for the Defendants 

Any one of the Parties may, from time to time, change the address to which such notices, 

requests, consents, directives, or communications are to be delivered, by giving the other Parties 

prior written notice of the changed address, in the manner herein above provided, ten (10) 

calendar days before the change is effective. 
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BARR LABO RA TORIES, INC., 
TEVA PHARMACEU.TICAL INDUSTRIES LTD., 
TEVA PHARMACEUTICALS USA. INC .. and 
CEPHALON, INC. 

, ]:.'KOWITZ, P.C. 
and & Ellis LLP 

6 I Lexington A venue 
ew York, NY 10022-461 l 

Tel: 212-446-4970 
Fax: 2 l 2-446-4900 
lctkowitz@kirk land.eom 



ERIC T. SCHNEIDERMAN 
Attorney General of the State of New York 

MANISHA M. SHETH 
Executive Deputy Attorney General 
Division of Economic Justice 

ELINOR R. HOFFMANN 

7?4!~1ll(J 
ROBERT L. HUBBARD 
SAAMI ZAIN 
Assistant Attorneys General 
Antitrust Bureau 
120 Broadway, 26th Floor 
New York, New York 10271-0332 
Tel: (212) 416-8267 
Fax: (212) 416-6015 
Robert.Hubbard@ag.ny.gov 

ATTORNEYS FOR THE STATE OF NEW YORK 



Dated: 2 - ;., t:6 - / 6 

Provigil Settlement Agreement 

STA TE OF OI-IlO 

RMICHAEL DEWINE 
Attorney General of Ohio 
Jennifer Pratt 
Otlef, Antitrust Section 
Beth A Finnerty 
Assistant Section Ouef, Antitrust Section 

~~ -~n~- , 
Principal Attorney, Antitrust Section 
Brian F. Jonlan 
Assistant Attorney General, Antitrust Section 
Office of the Ohio Attorney General 
Antitrust Section 
150 E. Gay St., 22nd Floor 
Columbus, OH43215 
Tel: (614) 466-4328 
Fax: (614) 995-0269 



STATE OF VERMONT 

WILLIAM H. SORRELL 
Attorney General of Vermont 

/'\ .. ·'i.7 

h}tJJ L)l,tA,t,A_>7 

l i i 

f Jiif S. Mrains 
Ussistant Attorney General 

1 09 State Street 
Montpelier, Vermont 05609 
Tel.: (802) 828-1106 
Jill.Abrams@vermont .. gov 



GREGORY F. ZOELLER 
Attorney General of Indiana 

/ .... ~.-.. -7 //;;-;;7/ /1 ,I 

(-/~~ J, ~ ····----······ 
Pf STIN HAZLETr'~Tt> . 
•1nterim Director 
Deputy Attorney General 
Office of the Attorney General oflndiana 
302 W. Washington Street 
Indianapolis, IN 46204 
Justin.Hazlett@atg.in.gov 

AMANDA LEE 
Deputy Attorney General 
0-ffice of the Attorney General of Indiana 
219 State House 
Indianapolis, IN 46204 
amanda.lee@atg.in.gov 

A TIORNEYS FOR THE STA TE OF INDIANA 

. --------, 
, I 

l 
I 
i 



Respectfully submitted, 

LORI SWANSON 
Attumcy General ofMinnesota 
rt) . -),.. ~---- ·.,~·-
c-! , , --~- -- ----­

.rustin R. Erickson 
Assistant Attorney General 
Office of the Attorney General of Minnesota 
445 Minnesota St. 
Suite 1400 
Saint Paul, MN 55101-2131 
Tel: 651-757-1119 
Fax: 651-296-9663 
justin.erickson@ag.state.mn.us 

ATTORNEYSFORTHESTATEOF.MINNF.SOTA 



LUTHER STRANGE 
State of Alabama Attorney General 

BILLINGTON M. GARRETT 
Assistant Attorney General 
Office of the Attorney General 
501 Washington Avenue 
Montgomery, AL 36130 
(334) 242-7248 
(334) 242-2433 (fax) 
bgarrett@ago. state. al. us 

ATTORNEYS FOR THE STATE OF ALABAMA 

JAMES E. CANTOR 
Acting Attorney General of Alaska 

CLYDE E. SNIFFEN, JR. 
Senior Assistant Attorney 
Alaska Department of Law 
1031 W. 4th Ave. #200 
Anchorage, AK 99501 
Tel: (907) 269-5200 
Fax: (907) 276-8554 

ATTORNEYS FOR THE STATE OF ALASKA 

MARK BRNOVICH 
Attorney General of Arizona 

NANCY M. BONNELL 
Antitrust Unit Chief 
Office of the Arizona Attorney General 
Consumer Protection and Advocacy Section 
1275 West Washington 
Phoenix, Arizona 85007 
Tel: (602) 542-7728 
Fax: (602) 542-9088 
nancy.bonnell@azag.gov 

ATTORNEYSFORTHESTATEOFAruZONA 



LESLIE RUTLEDGE 
Attorney General of Arkansas 

JOHN ALEXANDER 
Assistant Attorney General 
Arkansas Attorney General's Office 
Consumer Protection Division 
323 Center Street, Suite 500 Little 
Rock, AR 72201 
Tel: (501) 682-8063 
Fax: (501) 682-8118 
Email: john.alexander@arkansasag.gov 

ATTORNEYSFORTHESTATEOFARKANSAS 

CYNTHIA H. COFFMAN 
Attorney General of Colorado 

ABIGAIL L. SMITH 
Assistant Attorney General 
Colorado Department of Law 
Consumer Protection Section 
Ralph L. Carr Colorado Judicial Center 
1300 Broadway, Seventh Floor 
Denver, Colorado 80203 
Voice: 720.508.6233 
Email: abigail.smith@coag.gov 

ATTORNEYS FOR THE ST ATE OF COLORADO 

GEORGE JEPSEN 
Attorney General of Connecticut 

MICHAEL E. COLE 
Chief, Antitrust Department 
RACHEL DA VIS 
Assistant Attorney General 
55 Elm Street 
Hartford, CT 06106 
Tel: (860) 808-5040 
Fax: (860) 808-5391 
Michael.Cole@ct.gov 
Rachel.Davis@ct.gov 

ATTORNEYS FOR THE STA TE OF CONNECTICUT 



MATTHEW P. DENN 
Attorney General of Delaware 

MICHAEL A. UNDORF 
Deputy Attorney General 
Delaware Department of Justice 
Carvel State Office Building 
820 N. French St., 5th Floor 
Wilmington, DE 19801 
Tel: (302) 577-8924 
Michael. Undort@state.de.us 

ATTORNEYS FOR THE STATE OF DELAWARE 

KARL A. RACINE 
Attorney General for the District of Columbia 

ELIZABETH SARAH GERE 
Deputy Attorney General 
Public Interest Division 

CATHERlNE A. JACKSON 
Assistant Attorney General 
Public Integrity Unit 
Office of the Attorney General 
441 Fourth Street, N.W., Ste. 600-S 
Washington, DC 20001 
(202) 442-9864 
(202) 741-0655 
catherine .j ackson@dc. gov 

ATTORNEYS FOR THE DISTRlCT OF COLUMBlA 

PAMELA JO BONDI 
Attorney General of Florida 

PA TRICIA A. CONNERS 
Deputy Attorney General 
NICHOLAS WEILHAMMER 
Assistant Attorney General 
The Capitol 
PL-01 
Tallahassee, FL 32399-1050 
Tel: (850) 414-3921 

ATTORNEYS FOR THE ST A TE OF FLORIDA 



SAMUEL S. OLENS 
Attorney General of Georgia 

MONICA SULLIVAN 
Assistant Attorney General 
Office of the Attorney General 
40 Capitol Square, SW 
Atlanta, GA 30334-1300 
Tel: 404-651-7675 
Fax: 404-656-0677 
msullivan@law.ga.gov 

ATTORNEYS FOR THE ST A TE OF GEORGIA 

DOUGLAS S. CHIN 
Attorney General of Hawaii 

BRYAN C. YEE 
RODNEY I. KIMURA 
Deputy Attorneys General 
Department of the Attorney General 
425 Queen Street 
Honolulu, HI 96813 
Tel: 808-586-1180 
Fax: 808-586-1205 
bryan.c.yee@hawaii.gov 
rodney .i.kimura@hawaii.gov 

ATTORNEYS FOR THE ST A TE OF HAWAII 

LAWRENCE G. WASDEN 
Attorney General of Idaho 

OSCAR S. KLAAS 
Deputy Attorney General 
Consumer Protection Division 
Office of the Attorney General 
954 W. Jefferson St., 2nd Floor 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Tel: (208) 334-2424 
Fax: (208) 334-4151 
oscar.klaas@ag.idaho.gov 

ATTORNEYS FOR THE STATE OF IDAHO 



LISA MADIGAN 
Attorney General of Illinois 

ROBERT W. PRATT 
Chief: Antitrust Bureau 
Office of the Illinois Attorney General 
Antitrust Bureau 
100 W. Randolph Street 
Chicago, Illinois 60601 
Tel: (312) 814-3722 
Fax: (312) 814-4209 
rpratt@atg. state.ii. us 

ATTORNEYS FOR THE STATE OF ILLINOIS 

THOMAS J. MILLER 
Attorney General of Iowa 

LAYNE M. LINDEBAK 
Assistant Attorney General 
Special Litigation Division 
Hoover Office Building-Second Floor 
1305 East Walnut Street 
Des Moines, IA 50319 
Tel: (515)281-7054 
Fax: (515)281-4902 
Layne.Lindebak@iowa.com 

ATTORNEYS FOR THE STATE OF IOWA 

DEREK SCHMIDT 
Attorney General ofKansas 

LYNETTE R. BAKKER 
Assistant Attorney General 
Consumer Protection & Antitrust Division 
Attorney General of Kansas 
120 S.W. 101

h Avenue, 2nd Floor 
Topeka, Kansas 66612-1597 
Tel: (785) 296-3751 
Lynette.Bakker@ag.ks.gov 

ATTORNEYS FOR THE STA TE OF KANSAS 



ANDY BESHEAR 
Attorney General of Kentucky 

LEEANNE APP LEG A TE 
Assistant Attorney General 
Office of the Attorney General of Kentucky 
1024 Capital Center Drive, Suite 200 
Frankfort, KY 40601 
Tel: 502-696-5300 
Fax: 502-573-8317 
LeeAnne.Applegate@ky.gov 

ATTORNEYS FOR THE STATE OF KENTUCKY 

JANETT. MILLS 
Attorney General of Maine 

CHRISTINA MOYLAN 
Assistant Attorney General 
Office of the Attorney General of Maine 
6 State House Station 
Augusta, ME 04333 
Tel: 207-626-8838 
Fax: 207-624-7730 
christina.moy lan@maine.gov 

ATTORNEYS FOR THE ST ATE OF MAINE 

BRIAN E. FROSH 
Attorney General of Maryland 

ELLENS. COOPER 
Chief, Antitrust Division 
GARY HONICK 
Assistant Attorney General 
Office of the Maryland Attorney General 
Antitrust Division 
200 St. Paul Place, 19th Floor 
Baltimore, Maryland 21202 
Tel: (410) 576-6470 
Fax: (410) 576-6404 

ATTORNEYS FOR THE STA TE OF MARYLAND 



THE COMMONWEAL TH OF MASSACHUSETTS 

MAURA HEALEY 
Attorney General 

WILLIAM T. MATLACK 
Assistant Attorney General 
Chief, Antitrust Division 
MATTHEW M. LYONS 
Assistant Attorney General 
Antitrust Division 
One Ashburton Place 
Boston, MA 02108 
Tel: (617) 727-2200 
Fax: (617) 722-0184 
William.Matlack@state.ma.us 
Matthew.Lyons@state.ma. us 

ATTORNEYS FOR THE COMMONWEAL TH 
OF MASSACHUSETTS 

BILL SCHUETTE 
Attorney General of Michigan 

M. ELIZABETH LIPPITT 
Assistant Attorney General 
Michigan Department of Attorney General 
Corporate Oversight Division 
G. Mennen Williams Building, 6th Floor 
525 W. Ottawa Street 
Lansing, Michigan 48933 
Tel: (517)373-1160 

ATTORNEYS FOR THE ST ATE OF MICHIGAN 

JIM HOOD 
Attorney General of Mississippi 

CRYSTAL UTLEY SECOY 
Assistant Attorney General 
Office of the Attorney General of Mississippi 
Consumer Protection Division 
550 High Street 
Jackson, MS 39201 
Tel: 601-359-4213 
Fax: 601-359-4231 
cutle@ago.state.ms.us 

ATTORNEYS FOR THE ST A TE OF MISSISSIPPI 



CHRIS KOSTER 
Attorney General of Missouri 

AMY HAYWOOD 
Assistant Attorney General 
Missouri Attorney General's Office 
P.O. Box 861 
St. Louis, MO 63188 
Office: 314-340-4902 
Cell: 573-301-8618 
amy.haywood@ago.mo.gov 

ATTORNEYS FOR THE STATE OF MISSOURI 

TIMOTHY C. FOX 
Attorney General ofMontana 

CHUCK MUNSON 
Assistant Attorney General 
Office of Consumer Protection 
P.O. Box 200151 
Helena, MT 59620-0151 
( 406) 444-4500 
( 406) 442-1894 
cmunson@mt.gov 

ATTORNEYS FOR THE STATE OF MONTANA 

DOUGLAS J. PETERSON 
Attorney General ofNebraska 

ABIGAIL M. STEMPSON 
COLLIN KESSNER 
Assistant Attorneys General 
Nebraska Attorney General's Office 
2115 State Capitol 
Lincoln, NE 68509 
Tel: 402-471-3833 
Fax: 402-471-4725 
abigai I .stempson@nebraska.gov 
collin.kessner@nebraska.gov 

ATTORNEYSFORTHESTATEOFNEBRASKA 



ADAM PAUL LAXALT 
Attorney General of Nevada 

ERIC WITKOSKI 
Chief Deputy Attorney General, Consumer Advocate 

LUCAS TUCKER 
Senior Deputy Attorney General 

BRIAN ARMSTRONG 
Senior Deputy Attorney General 
Office of the Nevada Attorney General 
Bureau of Consumer Protection 
100 N. Carson St. 
Carson City, Nevada 89701 
Tel (775) 684-1100 
Fax (775) 684-1299 
barmstrong@ag.nv.gov 

ATTORNEYS FOR THE ST ATE OF NEV ADA 

JOSEPH FOSTER 
Attorney General of New Hampshire 

JAMES BOFFETTI 
Senior Assistant Attorney General 
Chief, Consumer Protection and Antitrust Bureau 
New Hampshire Department of Justice 
33 Capitol Street 
Concord, NH 03301 
Tel: 603-271-3641 
Fax: 603-223-2110 
james.boffetti@doj.nh.gov 

ATTORNEYS FOR THE STATE OF 
NEW HAMPSHIRE 

CHRISTOPHER S. PORRINO 
Acting Attorney General of New Jersey 

LABINOT A. BERLAJOLLI 
Deputy Attorney General 
State of New Jersey, 
Office of the Attorney General, Di vision of Law 
124 Halsey Street, P.O. Box 45029 
Newark, NJ 07101 
Tel: 973-648-3469 
Fax: 973-648-4887 
labinot. berlajolli@dol.lps.state.nj.us 

ATTORNEYS FOR THE STATE OF NEW JERSEY 



HECTOR H. BALDERAS 
Attorney General of New Mexico 

NICHOLAS M. SYDOW 
Assistant Attorney General 
P.O. Box 1508 
Santa Fe, NM 87504-1508 
(505) 222-9088 
(505) 222-9006, facsimile 
nsydow@nmag.gov 

ATTORNEYS FOR THE STATE OF NEW MEXICO 

ROY COOPER 
Attorney General of North Carolina 

KIM D' ARRUDA 
Special Deputy Attorney General 
North Carolina Department of Justice 
P.O. Box 629 
Raleigh, NC 27602 
Tel: 919-716-6000 
kdarruda@ncdoj.gov 

ATTORNEYS FOR THE STA TE OF 
NORTH CAROLINA 

WAYNE STENEHJEM 
Attorney General of North Dakota 

ELIN S.ALM 
Assistant Attorney General 
Consumer Protection and Antitrust Division 
Office of Attorney General 
Gateway Professional Center 
I 050 E Interstate Ave, Suite 200 
Bismarck, ND 58503-5574 
Tel: (701) 328-5570 
Fax: (701) 328-5568 

ATTORNEYS FOR THE STATE OF 
NORTH DAKOTA 



E. SCOTT PRUITT 
Attorney General of Oklahoma 

JULIE BAYS 
Chief: Consumer Protection Unit 
Office of the Attorney General of Oklahoma 
313 N.E. 21st St. 
Oklahoma City, OK 73105 
Tel: 405-522-3082 
Fax: 405-522-0085 
julie.bays@oag.ok.gov 

ATTORNEYS FOR THE STA TE OF OKLAHOMA 

ELLEN R. ROSENBLUM 
Attorney General of Oregon 

MATTHEW SCHRUMPF 
Assistant Attorney General 
Oregon Department of Justice 
1162 Court Street NE 
Salem, OR 97301 
Tel: (503) 934-4400 
Fax: (503) 373-7067 
Matt.H.Schrumpf@doj.state.or.us 

ATTORNEYS FOR THE STA TE OF OREGON 

COMMONWEALTH OF PENNSYLVANIA 
Office of the Attorney General 

BRUCE L. CASTOR, JR, Solicitor General 

JAMES A. DONAHUE, III 
Executive Deputy Attorney General 
Public Protection Division 

TRACY W. WERTZ 
Chief Deputy Attorney General, Antitrust Section 

JENNIFER A THOMSON 
Senior Deputy Attorney General 
Antitrust Section 
Strawberry Square, l 41

h Floor 
Harrisburg, PA 17120 
(717) 787-4530 
jthomson@attorneygeneral.gov 

ATTORNEYS FOR THE COMMONWEALTH OF 
PENNSYLVANIA 



PETER KILMARTIN 
Attorney General of Rhode Island 

EDMUND F. MURRAY, JR. 
Special Assistant Attorney General 
Office of the Attorney General of Rhode Island 
150 South Main Street 
Providence, RI 02903 
Tel: 401-274-4400 ext. 2401 
Fax: 401-222-2995 
emurray@riag.state.ri.gov 

ATTORNEYSFORTHESTATEOF 
RHODE ISLAND 

ALAN WILSON 
Attorney General of South Carolina 

C. HAVIRD JONES, JR. 
Senior Assistant Deputy Attorney General 

JARED Q. LIBET 
Assistant Deputy Attorney General 
South Carolina Attorney General's Office 
1000 Assembly Street 
Rembert C. Dennis Building 
Post Office Box 11549 
Columbia, SC 29211-1549 
Tel: 803-734-3970 
Fax: 803-734-3677 
sjones@scag.gov 
j libet@scag.gov 

ATTORNEYS FOR THE ST A TE OF 
SOUTH CAROLINA 

MARTY J. JACKLEY 
Attorney General of South Dakota 

RICHARD M. WILLIAMS 
Deputy Attorney General 
Office of the Attorney General of South Dakota 
1302 E. Highway 14, Suite 1 
Pierre, SD 57501-8501 
Tel: 605-773-3215 
Fax: 605-773-4106 
rich. williams@state.sd. us 

ATTORNEYS FOR THE STA TE OF 
SOUTH DA KOT A 



HERBERT H. SLATERY III 
Attorney General and Reporter of Tennessee 

ERIN MERRICK 
Assistant Attorney General 
Office of the Tennessee Attorney General 
P.O. Box 20207 
Nashville, TN 37202 
Telephone: 615-741-8722 
Facsimile: 615-741-1026 
Erin.Merrick@ag.tn.gov 

ATTORNEYS FOR THE STATE OF TENNESSEE 

KEN PAXTON 
Attorney General of Texas 

JEFFREY C. MATEER 
First Assistant Attorney General 

BRANTLEY STARR 
Deputy First Assistant Attorney General 

JAMES E. DA VIS 
Deputy Attorney General for Civil Litigation 

KIM VAN WINKLE 
Chief, Antitrust Section 

DA YID M. ASHTON 
Assistant Attorney General 
Office of the Attome~ General of Texas 
300 W. 15th Street, i Floor 
Austin, Texas 78701 
Tel: 512-936-1781 
Fax: 512-320-0975 
david.ashton@texasattorneygeneral.gov 

ATTORNEYS FOR THE STATE OF TEXAS 



SEAN D. REYES 
Attorney General of Utah 

RONALD J. OCKEY 
Assistant Attorney General 
Antitrust Section Chief 
DA YID SONNENREICH 
Deputy Attorney General 
EDWARD VASQUEZ 
Assistant Attorney General 
Tax, Financial Services and Antitrust Division 
Office of the Attorney General of Utah 
160 East 300 South, 5th Floor 
P.O. Box 140874 
Salt Lake City, UT 84114-0874 
Tel: 801-366-0359 
Fax: 801-366-0315 
rockey@utah.gov 
dsonnenreich@utah.gov 
evasquez@utah.gov 

ATTORNEYS FOR THE ST A TE OF UT AH 

MARK R. HERRING 
Attorney General of Virginia 

CYNTHIA E. HUDSON 
Chief Deputy Attorney General 

RHODES B. RITENOUR 
Deputy Attorney General 

RICHARD S. SCHWEIKER, JR. 
Senior Assistant Attorney General and Chief 
Consumer Protection Section 

SARAH OXENHAM ALLEN 
Senior Assistant Attorney General 

TYLER T. HENRY 
Assistant Attorney General 
Office of the Attorney General of Virginia 
202 North 9th Street 
Richmond, VA 23219 
Tel: 804-692-0485 
Fax: 804-786-0122 
thenry@oag.state.va. us 

ATTORNEYS FOR THE 
COMMONWEAL TH OF VIRGINIA 



ROBERT W. FERGUSON 
Attorney General of Washington 

DARWIN P. ROBERTS,WSBA No. 32539 
Deputy Attorney General 
JONATHAN A. MARK, WSBA No. 38051 
Chief, Antitrust Division 
Attorney General's Office 
800 Fifth A venue, Suite 2000 
Seattle, WA 98104 
Telephone: 206.389.3806 
E-mail: Jonathanm2@atg.wa.gov 

ATTORNEYS FOR THE STATE OF WASHINGTON 

PA TRICK MORRISEY 
Attorney General of West Virginia 

DOUGLAS L. DA VIS 
Assistant Attorney General 
Office of the West Virginia Attorney General 
P.O. Box 1789 
Charleston, West Virginia 25326 
Tel: (304) 558-8986 
Fax: (304) 558-0184 
doug.davis@wvago.gov 

ATTORNEYS FOR THE STATE OF 
WEST VIRGINIA 

BRADD. SCHIMEL 
Attorney General of Wisconsin 

GWENDOLYN J. COOLEY 
Assistant Attorney General 
Wisconsin Department of Justice 
17 W. Main St. 
P.O. Box 7857 
Madison, WI 53707-7857 
Tel: (608) 261-5810 
Fax:(608)267-2778 
cooleygj@doj .state. wi.us 

ATTORNEYS FOR THE STATE OF WISCONSIN 



PETER K. MICHAEL 
Attorney General of Wyoming 

BENJAMIN M. BURNINGHAM 
Assistant Attorney General 
Wyoming Attorney General's Office 
Kendrick Building 
2320 Capitol Ave. 
Cheyenne, Wyoming 82002 
Tel: (307) 777-5833 
Fax: (307) 777-3435 
ben.burningham@wyo.gov 

ATTORNEYS FOR THE STA TE OF WYOMING 
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IN THE UNITED ST ATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

FEDERAL TRADE COMMISSION, 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 

Plaintiff, 

v. 

CEPHALON, INC., 
41 Moores Road 
Frazer, Pennsylvania 19355 

Defendant. 

CIVIL ACTION 

No. 2:08-cv-2141 

STIPULATED ORDER FOR PERMANENT INJUNCTION 
AND EQUITABLE MONETARY RELIEF 

Plaintiff, the Federal Trade Commission ("Commission"), filed its Complaint for 

Injunctive Relief, subsequently amended as Plaintiff Federal Trade Commission's First 

Amended Complaint for Injunctive Relief, ("Complaint"), in this matter pursuant to Section 

13(b) of the Federal Trade Commission Act ("FTC Act"), 15 U.S.C. § 53(b). The Commission, 

Cephalon, Inc. ("Cephalon") and Teva Pharmaceutical Industries Ltd. ("Teva") have reached an 

agreement to resolve this case through settlement, and without trial or final adjudication of any 

issue of fact or law, and stipulate to entry of this Stipulated Order for Permanent Injunction and 

Equitable Monetary Relief ("Order") to resolve all matters in dispute in this action. 

THEREFORE, IT IS ORDERED as follows: 
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DEFINITIONS 

For purposes of this Order, the following definitions apply: 

1. "Commission" means the United States Federal Trade Commission. 

2. "Cephalon" means Cephalon, Inc. 

3. "Cephalon Group" means Cephalon, any joint venture, subsidiary, division, group, or 

affiliate Controlled currently or in the future by Cephalon that engages in Commerce in 

the United States, their successors and assigns, and the respective directors, officers, 

employees, agents and representatives acting on behalf of each. 

4. "Teva" means Teva Pharmaceutical Industries Ltd. 

5. "Teva US Entities" means any joint venture, subsidiary, division, group, or affiliate 

Controlled currently or in the future by Teva that engages in Commerce in the United 

States. 

6. "Teva Group" means Teva, Teva US Entities, their successors and assigns, and the 

respective directors, officers, employees, agents, and representatives acting on behalf of 

each. 

7. "Cephalon Parties" mean Cephalon, Cephalon Group, Teva and Teva Group. 

8. "ANDA" means an Abbreviated New Drug Application filed with the United States Food 

and Drug Administration pursuant to Section 505(j) of the Federal Food, Drug and 

Cosmetic Act, 21 U.S.C.§ 355(j). 

9. "ANDA Filer" means a party to a Brand/Generic Settlement who controls an ANDA for 

the Subject Drug Product or has the exclusive right under such ANDA to distribute the 

Subject Drug Product. 

10. "ANDA Product" means a Drug Product manufactured under an ANDA. 
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11. "Brand/Generic Settlement" means any agreement or understanding that settles a Patent 

Infringement Claim in or affecting Commerce in the United States. 

12. "Brand/Generic Settlement Agreement" means a written agreement that settles a Patent 

Infringement Claim in or affecting Commerce in the United States. 

13. "Branded Subject Drug Product" means a Subject Drug Product marketed, sold or 

distributed in the United States under the proprietary name identified in the NDA for the 

Subject Drug Product. 

14. "Commerce" has the same definition as it has in l S U .S .C. § 44. 

15. "Control" or "Controlled" means the holding of more than fifty percent (50%) of the 

common voting stock or ordinary shares in, or the right to appoint more than fifty percent 

(50%) of the directors of, or any other arrangement resulting in the right to direct the 

management of, the said corporation, company, partnership, joint venture or entity. 

i6. "Drug Product" means a finished dosage fonn (e.g., tablet, capsule, or solution), as 

defined in 21 C.F.R. § 314.3(b), that contains a drug substance, generally, but not 

necessarily, in association with one or more other ingredients. 

17. "NDA" means a New Drug Application filed with the United States Food and Drug 

Administration pursuant to Section 505(b) of the Federal Food, Drug and Cosmetic Act, 

21 U.S.C. § 355(b), including all changes or supplements thereto which do not result in 

the submission of a new NDA. 

18. ''NDA Holder" means a party to a Brand/Generic Settlement that controls the NDA for 

the Subject Drug Product or has the exclusive right to distribute the Branded Subject 

Drug Product. 
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19. "U.S. Patent" means any patent issued by the United States Patent and Trademark Office, 

including all renewals, derivations, divisions, reissues, continuations, continuations-in 

part, modifications or extensions thereof. 

20. "Patent Infringement Claim" means any allegation threatened in writing or included in a 

complaint filed with a court oflaw, that an ANDA Product may infringe any U.S. Patent 

held by, or exclusively licensed to, an NDA Holder. 

21. "Payment by the NDA Holder to the ANDA Filer" means transfer of value by the NDA 

Holder to the ANDA Filer (including, but not limited to, money, goods or services), 

regardless of whether the ANDA Filer purportedly transfers value in return, where such 

transfer is either (i) expressly contingent on entering a Brand/Generic Settlement 

Agreement, or (ii) agreed to during the 60 day period starting 30 days before executing a 

Brand/Generic Settlement Agreement and ending 30 days after executing a 

Brand/Generic Settlement Agreement. The following, however, are not Payment by the 

NDA Holder to the ANDA Filer: 

a. compensation for saved future litigation expenses not to exceed a maximum limit, 

which is initially set at seven million dollars ($7,000,000), and shal1 be increased 

( or decreased) as of January 1 of each year by an amount equal to the percentage 

increase (or decrease) from the previous year in the annual average Producer Price 

Index for Legal Services (Series Id. PCU54 l l--54 l l--) published by the Bureau 

of Labor Statistics of the United States Department of Labor, or its successor; 

b. provisions in a Brand/Generic Settlement Agreement providing a date after which 

an ANDA Filer can begin selling, offering for sale or distributing the Subject 

Drug Product; 
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c. provisions in a Brand/Generic Settlement Agreement through which the NOA 

Holder provides the ANDA Filer an exclusive license to the Subject Drug 

Product; 

' 
d. provisions in a Brand/Generic Settlement Agreement that permit an ANDA Filer 

to begin selling, offering for sale, or distributing the Subject Drug Product once 

another drug company begins selling, offering for sale, or distributing the Subject 

Drug Product; 

e. an agreement to settle or resolve a different litigation claim, so long as that 

separate agreement independently complies with the terms of this Order 

(including the timing provisions above); and 

f. continuation or renewal of a pre-existing agreement so long as (i) the pre-existing 

agreement was entered at least 90 days before the relevant Brand/Generic 

Settlement Agreement, (ii) the terms of the renewal or continuation, including the 

duration and the financial terms, are substantially similar to those in the pre-

existing agreement, and (iii) entering the continuation or renewal is not expressly 

contingent on agreeing to a Brand/Generic Settlement. 

22. "Related Case" means (a) any of the following cases, or any case consolidated with or 

merged into the following cases: King Drug Co., et al. v. Cephalon, Inc., et al., No 06-

1797 (E.D. Pa.) ("Direct Purchaser Class Case"); Vista Healthplan, Inc., et al. v. 

Cephalon, Inc., et al., No. 06-1833 (E.D. Pa.) ("End Payor Class Case"); Apotex, Inc. v. 

Cephalon, Inc., et al., No. 06-2768 (E.D. Pa.); Rite Aid Corp. v. Cephalon, Inc., et al., 

No. 09-3820 (E.D. Pa.); Walgreen Co. v. Cephalon, Inc., et al., No. 09-3956 (E.D. Pa.); 

and Giant Eagle, Inc. v. Cephalon, Inc., et al., No. 10-5164 (E.D. Pa.); or (b) any other 
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government investigation or litigation that is threatened in writing or filed that seeks to 

recover damages or equitable monetary relief based on alleged anticompetitive or other 

unlawful practices by the Cephalon Parties in connection with (i) the procurement, listing 

or enforcement of patents related to the drug Provigil®, (ii) FDA exclusivities related to 

the drug Provigil®, or (iii) settling litjgation related to the drug Provigil®. 

23. "Subject Drug Product" means the Drug Product for which one or more Patent 

Infringement Claims are settled under a given Brand/Generic Settlement. For purposes 

of this Order, the Drug Product of the NDA Holder and the ANDA Filer to the same 

Brand/Generic Settlement shall be considered to be the same Subject Drug Product. 

24. "Verified Accounting" means a written statement by a representative of the Cephalon 

Parties, made pursuant to 28 U.S.C. § 1746, that verifies the relevant details of each 

relevant settlement and judgment. 

FINDINGS 

1. This Court has jurisdiction over the parties and the subject matter of this action. Teva has 

stipulated that, for purposes of this Order alone, the Court has personal jurisdiction over 

Teva. 

2. Venue for this matter is proper in this Court under Sections 5(a) and 13(b) of the FTC 

Act, 15 U.S.C. §§ 45(a), 53(b). 

3. The Complaint charges that Cephalon engaged in anticompetitive acts that constitute an 

unfair method of competition in violation of Sections 5(a) and 13(b) of the FTC Act, 15 

U.S.C. §§ 45(a) and 53(b), by entering agreements that delayed the launch of generic 

equivalents of the name-brand drug Provigil®. 
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4. In FTC v. Actavis, 133 S. Ct. 2223 (2013), the United States Supreme Court held that 

certain agreements to settle patent litigation can violate the United States antitrust laws, 

including the FTC Act. 

5. Cephalon has answered the Complaint denying the charges, and disputes that the 

Commission is entitled to obtain relief, including monetary relief under Section 13(b) of 

the FTC Act. 

6. Cephalon admits the facts necessary to establish the personal and subject matter 

jurisdiction of this Court in this matter only. 

7. The Court denied Cephalon's motion for summary judgment. 

8. The Commission and Cephalon have agreed to stipulate to entry of this Order to resolve 

the litigation between them. 

9. Cephalon waives any claim that it may have under the Equal Access to Justice Act, 28 

U.S.C. § 2412, concerning the prosecution of this action through the date of this Order, 

and agrees to bear its own costs and attorney fees in this action. 

10. Cephalon waives all rights to appeal or otherwise challenge or contest the validity of this 

Order. 

11. This Order does not constitute any evidence against the Cephalon Parties, or an 

admission of liability or wrongdoing by the Cephalon Parties in this case, any Related 

Case, or any other case or proceeding. This Order shall not be used in any way, as 

evidence or otherwise, in any Related Case or other proceeding; provided that, nothing in 

this provision prevents the Commission from using this Order in this case, in any 

proceeding regarding enforcement or modification of this Order, or as otherwise required 

by law. 
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12. Entry of the Order satisfies the requests for relief made by the FTC in its complaint and is 

in the public interest. 

STIPULATIONS 

1. Teva stipulates that, in return for good and valuable consideration, the receipt and 

sufficiency of which is hereby acknowledged, Teva agrees to be fully bound by the terms 

of this Order. 

2. Teva stipulates that it will not object to the Commission's right to seek relief under this 

Order against Teva to the same extent the Commission can seek relief against Cephalon 

(or Cephalon's successors and assigns). Teva does not otherwise waive its right to 

contest any enforcement action against it. 

3. For purposes of this Order alone, Teva does not contest personal jurisdiction of this Court 

over Teva. Teva is an Israeli company with its principal place of business at 5 Basel 

Street, Petah Tikva, 49131, Israel. 

4. Teva stipulates that it is the ultimate corporate parent of Cephalon. 

5. Teva stipulates that venue for this matter is proper in this Court under Sections S(a) and 

13(b) ofthe FTC Act, 15 U.S.C. §§ 45(a), 53(b). 

6. Teva stipulates that all stipulations herein are made on behalf of, and include, Teva and 

Teva Group. 

7. The Cephalon Parties stipulate that they shall comply with the provisions of this Order 

pending its entry by the Court. 

8 



Case 2:08-cv-02141-MSG Document 405 Filed 06/17/15 Page 9 of 24 
Case 2:0B-cv-02141-MSG Document 397-1 Filed 05/28/15 Page 10 of 25 

ORDER 

I. Prohibited Agreements 

IT IS ORDERED that 

A. From the date this Order is signed by Cephalon and Teva, the Cephalon Parties 

are prohibited from, together or separately, entering into any Brand/Generic Settlement that 

includes: (1) Payment by the NDA Holder to the ANDA Filer; and (2) an agreement by the 

ANDA Filer not to research, develop, manufacture, market or sell the Subject Drug Product for 

any period of time, 

provided, however, that any agreement entered into by an entity prior to that entity 

becoming part of the Cephalon Parties is not subject to the terms of this Order; 

provided further, however, that the Cephalon Parties may enter into any written 

agreement that receives the prior approval of the Commission. Within thirty (30) days of 

receiving a request for prior approval under this paragraph, the Director of the Bureau of 

Competition (or his or her designee) shall consider the request in good faith and shall notify the 

requesting party in writing whether Commission staff believes the relevant agreement raises 

issues under Section 5 of the FTC Act and the reasons for such a belief, or this Order shall be 

deemed not to preclude the requesting party from entering into the subject written agreement. 

B. Nothing in this Order shall prohibit the Cephalon Parties from purchasing, 

merging with, or otherwise acquiring or being acquired by any party with which a Cephalon 

Party has entered a Brand/Generic Settlement. 

C. In the event of a material change in the law governing the antitrust implications of 

Brand/Generic Settlements, the Commission will consider, in good faith, modifications to this 

Order proposed by the Cephalon Parties. 
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II. Equitable Monetary Relief 

IT IS FURTHER ORDERED that 

A. The Cephalon Parties shall pay One Billion and Two Hundred Million Dollars 

(US$ 1,200,000,000) as equitable monetary relief, which shall be used for a settlement fund 

("Settlement Fund") in accordance with the tenns of this Order, including the Settlement Fund 

Disbursement Agreement, attached hereto as Exhibit A. 

B. Subject to Paragraphs 11.C and II.D, no later than the thirtieth day following the 

date of entry of this Order, the Cephalon Parties shall deposit the Settlement Fund into an escrow 

account to be designated by the Commission ("Settlement Account") and to be administered by 

the Commission or its agent. As set forth in the Settlement Fund Disbursement Agreement, the 

amount of the Settlement Fund that is deposited into the Settlement Account shall be held in trust 

to satisfy the amount of any settlement or judgment in a Related Case. 

C. Any amount that the Cephalon Parties have paid in settlement or judgment in the 

Related Cases prior to the thirtieth day following the date of entry of this Order shall be credited 

against the Settlement Fund, and the total amount to be deposited by the Cephalon Parties into 

the Settlement Account shall be reduced accordingly. 

D. If the Cephalon Parties have signed a binding settlement agreement or binding 

tenn sheet to resolve a Related Case prior to the thirtieth day following the date of the entry of 

this Order, the amount agreed to be paid in settlement of such Related Case shall be credited 

against the Settlement Fund, and the amount to be deposited by the Cephalon Parties into the 

Settlement Account shall be reduced accordingly. In the event that such a settlement is 

disapproved by the court or otherwise terminated, the Cephalon Parties shall deposit the amount 

of any uncommitted settlement funds into the Settlement Account within four ( 4) months of such 
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disapproval or tennination, unless the Director of the Bureau of Competition or his or her 

designee determines that, for good cause shown, the monies may continue to be maintained by 

the Cephalon Parties for settlement of Related Cases for such period as the Director of the 

Bureau of Competition or his or her designee prescribes. 

E. The Cephalon Parties shall submit to the Commission a Verified Accounting of 

all individual credits against the Settlement Fund under Paragraphs II.C and II.D no later than 

sixty (60) days after the date of the entry of this Order. The Cephalon Parties shall submit the 

Verified Accounting to the Secretary of the Commission and send an electronic version of the 

Verified Accounting to the Compliance Division of the Bureau of Competition at 

bccompliance@ftc.gov. 

F. The payment provided for herein is provided for purposes of settlement only. No 

portion of the payment shall constitute, or shall be construed as constituting, a payment in lieu of 

treble damages, fines, penalties, punitive damages or forfeitures. 

III. Reporting Requirements 

IT IS FURTHER ORDERED that: 

A. The Cephalon Parties shall submit to the Commission a verified written report 

setting forth in detail the manner and form in which the Cephalon Parties have complied and are 

complying with this Order: 

1. Within sixty (60) days after entry of this Order, and 

2. On the first anniversary of entry of this Order, and annually thereafter for 

nine (9) years. 

B. The Cephalon Parties shall include with each verified written report required by 

this provision, a copy of any additional agreement with a party to a Brand/Generic Settlement to 
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which a Cephalon Party is also signatory if (i) the relevant Brand/Generic Settlement Agreement 

includes an agreement by the ANDA Filer not to research, develop, manufacture, market or sell 

the Subject Drug Product for any period of time, and (ii) the relevant additional agreement is 

entered within a year of executing the Brand/Generic Settlement Agreement, provided that, the 

Cephalon Parties do not need to submit any additional agreement that they submitted to the 

Commission with a prior verified written report required by this provision; 

C. The Cephalon Parties shall submit each report required under this paragraph to the 

Secretary of the Commission and shall send an electronic copy of each report to the Compliance 

Division of the Bureau of Competition of the Commission at bccompliance@ftc.gov. 

D. No information or documents obtained by the means provided in this Paragraph 

shall be divulged by the Commission to any person other than an authorized representative of the 

Commission, except in the course of a legal proceeding regarding enforcement or modification 

of this Order, or as otherwise required by law. 

E. This Order does not alter the reporting requirements of the Cephalon Parties 

pursuant to Section 1112 of the Medicare Prescription Drug, Improvement, and Modernization 

Act of 2003. 

IV. Change of Corporate Control 

IT IS FURTHER ORDERED that 

A. The Cephalon Parties shall notify the Commission at least thirty (30) days prior to 

any proposed dissolution, acquisition, merger, or consolidation of Teva that might affect 

compliance obligations arising out of this Order. 

B. The Cephalon Parties shall submit any notice required under this paragraph to the 

Secretary of the Commission and shall send an electronic copy of the notification to the 
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Compliance Division of the Bureau of Competition of the Commission at 

bccompliance@ftc.gov. 

C. No infonnation or documents submitted pursuant to this Paragraph shall be 

divulged by the Commission to any person other than an authorized representative of the 

Commission, except in the course of a legal proceeding regarding enforcement or modification 

of this Order, or as otherwise required by law. 

V. Access to Information 

A. For the purpose of determining or securing comp1iance with this Order, subject to 

any legally recognized privilege, and upon written request with reasonable notice to the 

Cephalon Parties, the Cephalon Parties shall permit any duly authorized representative of the 

Commission: 

1. Access, during office hours and in the presence of counsel, to all facilities 

and access to inspect and copy, at the Cephalon Parties' expense, non-privileged books, 

ledgers, accounts, correspondence, memoranda and other records and documents in the 

possession or under the control of the Cephalon Parties reasonably related to this Order; 

and 

2. Upon reasonable notice to the Cephalon Parties, to interview a reasonable 

number of officers, directors, or employees of the Cephalon Parties, who may have 

counsel present, regarding any such matters. 

B. No information or documents obtained by the means provided in this Paragraph 

shall be divulged by the Commission to any person other than an authorized representative of the 

Commission, except in the course of a legal proceeding regarding enforcement or modification 

of this Order, or as otherwise required by law. 
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VI. Retention of Jurisdiction 

IT IS FURTHER ORDERED that this Court retains jurisdiction of this matter for 

purposes of construction, modification, and enforcement of this Order. 

VII. Expiration of Order 

IT IS FURTHER ORDERED that this Order shall expire ten {l 0) years after the date it 

is entered. 

VIII. Dismissal and Costs 

This action shall be dismissed with prejudice. Each party shall bear its own costs. 

SO ORDERED this 17 dayof ~~ ,2015. 

Hon. Mitchell S. Go 
UNITED STATES DISTRICT JUDGE 
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SETTLEMENT FUND DISBURSEMENT AGREEMENT 
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SETTLEMENT FUND DISBURSEMENT AGREEMENT 

Plaintiff, the Federal Trade Commission ("Commission"), Cephalon, Inc. ("Cephalon"), 

and Teva Pharmaceutical Industries, Ltd. ("Teva") hereby enter into this Settlement Fund 

Disbursement Agreement, which is Exhibit A to the Stipulated Order for Permanent Injunction 

and Equitable Monetary Relief. The Settlement Fund Disbursement Agreement and the 

Stipulated Order for Permanent Injunction and Equitable Monetary Relief are collectively 

referred to herein as the "Order." 

1. Unless otherwise noted herein, the capitalized terms in this Settlement Fund 

Disbursement Agreement have the same meaning as in the Stipulated Order for 

Permanent Injunction and Equitable Monetary Relief. 

SETTLEMENT ACCOUNT 

2. The Settlement Fund required by the Order (except for monies-credited against the 

Settlement Fund under Paragraph II of the Order) will be held in trust in an escrow 

account established and maintained by the Commission or its agent ("Settlement 

Account"). The Commission will provide the Cephalon Parties with instructions for 

wiring the Settlement Fund into the Settlement Account, as well as any other necessary 

paperwork or instructions. Disbursement of the proceeds of the Settlement Account shall 

be made by the Commission in accordance with the requirements of the Order. 

3. Any interest earned on amounts deposited into the Settlement Account will remain in the 

Settlement Account, and will become part of the Settlement Fund. 

4. The Commission may use the Settlement Fund to pay reasonable costs necessary to 

administer the Settlement Account. The Cephalon Parties will not be required to pay any 

additional monies, over and above the Settlement Fund required to be deposited pursuant 
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to the Order, to cover any expenses, fees, or other costs associated with the Settlement 

Account. 

5. The Cephalon Parties may, no more frequently than once a month, submit a request to the 

Commission in writing for a statement of the remaining balance in the Settlement 

Account, and an itemized list of any disbursements made from the Settlement Account. 

Any such request shall be submitted to the Secretary of the Commission, and, on the 

same day, an electronic copy of the request shall be submitted to the Compliance 

Division of the Bureau of Competition of the Commission at bccompliance@ftc.gov and 

the Financial Management Office of the Commission at Finance@ftc.gov. The Chief 

Financial Officer of the Commission or his or her designee will provide the information 

requested within fifteen (15) business days. 

DISBURSEMENT OF FUNDS FROM THE SETTLEMENT ACCOUNT 

6. Except as provided for in this Settlement Fund Disbursement Agreement, the Settlement 

Fund shall be held in trust and used solely to satisfy the amount of any settlement 

(including associated fees, costs, and expenses) reached by the Cephalon Parties in a 

Related Case, or the amount of any judgment (including associated fees, costs, and 

expenses) against the Cephalon Parties in a Related Case, regardless of the date of that 

settlement or judgment. 

7. The Cephalon Parties shall submit a list of Related Cases that have not been settled and 

for which a judgment has not been entered ("Remaining Cases List") on or up to 30 

(thirty) days before the five-year anniversary of the entry of this Order, and each year 

thereafter, until, in the good faith belief of the Cephalon Parties, settlements have been 

reached, or final judgments entered, in the relevant Related Cases. The Cephalon Parties 
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shall submit the Remaining Cases List to the Secretary of the Commission, and, on the 

same day, transmit an electronic copy of the request to the Compliance Division of the 

Bureau of Competition of the Commission at bccompliance@ftc.gov. If the Cephalon 

Parties do not submit a Remaining Cases List as provided in this paragraph, or the tenn 

of the Order has expired, any monies remaining in the Settlement Account, less 

reasonable administrative expenses, shall be paid to the Treasurer of the United States. 

8. To obtain disbursement from the Settlement Account as authorized by the Order, the 

Cephalon Parties shall submit a written request for disbursement with the Commission 

("Disbursement Request"). The Disbursement Request shall include: 

a. a reference to the Order; 

b. · contact infonnation, including business address, phone number and email address, 

for the relevant contact person(s) for the Cephalon Parties ("Cephalon Parties' 

Contact"); 

c. the identity of the party or parties threatening or asserting a claim in the relevant 

Related Case ("Settling Parties"); 

d. contact information, including business address, phone number, e-mail address, 

and relationship to the Settling Parties, for the contact person(s) for the Settling 

Parties in the relevant Related Case ("Settling Parties' Contact"); 

e. a copy of the settlement or judgment in the Related Case for which disbursement 

is being sought; 

f. the complaint filed in the Related Case or other documents sufficient to show the 

allegations and relief sought by the Settling Parties; 
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g. the amount of the settlement or judgment in the Related Case ("Disbursement 

Amount"); and 

h. the infonnation necessary to wire the Disbursement Amount from the Settlement 

Account to the Settling Parties. 

9. The Cephalon Parties shall submit the Disbursement Request to the Secretary of the 

Commission, and on the same day, send an electronic copy of the request to the 

Compliance Division ofthe Bureau of Competition of the Commission 

at bccompliance@ftc.gov. 

10. Within ten (10) business days of receiving the Disbursement Request, the Director of the 

Bureau of Competition or his or her designee ("BC Director") shall 

a. if the Disbursement Request complies with the requirements of the Order, 

authorize transfer of the Disbursement Amount to the Settling Parties and notify 

the Cephalon Parties' Contact and the Settling Parties' Contact in writing that the 

transfer has been authorized; or 

b. if the BC Director believes that additional information is required to determine the 

whether the Disbursement Request complies with the requirements of the Order, 

notify the Cephalon Parties' Contact and the Settling Parties' Contact in writing 

and identify the additional infonnation required; or 

c. if the BC Director believes that the Disbursement Request does not comply with 

the requirements of the Order, notify the Cephalon Parties' Contact and the 

Settling Parties' Contact and provide a written explanation why the Disbursement 

Request has been denied and how, in the BC Director's view, the Disbursement 

Request does not comply with the requirements of the Order. 
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11. Within ten (10) business days of receiving the information requested under Paragraph 10 

above (if such information is requested), the BC Director shall 

a. if the Disbursement Request complies with the requirements of the Order, 

authorize transfer of the Disbursement Amount to the Settling Parties and notify 

the Cephalon Parties' Contact and the Settling Parties' Contact in writing that the 

transfer has been authorized; or 

b. if the BC Director believes that the Disbursement Request does not comply with 

the requirements of the Order, notify the Cephalon Parties' Contact and the 

Settling Parties' Contact and provide a written explanation why the Disbursement 

Request has been denied and how, in the BC Director's view, the Disbursement 

Request does not comply with the requirements of the Order. 

12. If the Commission and the Cephalon Parties cannot agree on whether a Disbursement 

Request complies with the requirements of the Order, either party may petition the Court 

for a determination. 

13. Any settlement of the Direct Purchaser Class Case or the End Payor Class Case that is 

approved by the Court complies with the Order, and a Disbursement Request submitted 

for any such settlement will be approved provided the requirements of Paragraph 8 are 

met. 

14. Disbursement Requests shall be authorized in the order they are submitted to the 

Commission by the Cephalon Parties. 

15. If this Settlement Fund Disbursement Agreement or any of its provisions are ruled invalid 

or unenforceable, in whole or in part, the Commission and the Cephalon Parties agree to 

work together on modifications to effectuate the intent of the settlement. 
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CONFIDENTIALITY 

16. Any information submitted under this Settlement Fund Disbursement Agreement shall 

not be divulged by the Commission to any person other than an authorized representative 

of the Commission, except in the course ofa legal proceeding regarding enforcement or 

modification of this Order, or as otherwise required by law. 

CLOSING THE SETTLEMENT ACCOUNT 

17. The Commission shall close the Settlement Account if the entire Settlement Fund (less 

any remaining reasonable administrative costs) has been fully disbursed or, in accordance 

with Paragraph 7, the Commission pays any monies remaining in the Settlement Account 

(less any remaining reasonable administrative costs) to the Treasurer of the United States. 

The BC Director shall provide written notice to the Cephalon Parties of the intent to close 

the Settlement Account no later than thirty (30) days in advance of closing the Settlement 

Account, and shall provide written notice to the Cephalon Parties when the Settlement 

Account is closed. 

18. The Commission will not close the Settlement Account until all reasonable administrative 

costs have been paid. 
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ESCROW AGREEMENT 

THIS ESCROW AGREEMENT, dated as of May 16, 2016 ("Escrow Agreement"), is 
entered into by the State of Ohio, through its Attorney General, on behalf of the Plaintiff States, 
as defined in the Settlement Agreement, and The Huntington National Bank, an Ohio banking 
corporation, as Escrow Agent hereunder ("Escrow Agent"). 

RECITAL 

A. Plaintiff States and "Cephalon, Inc., Barr Laboratories, Inc., Teva Pharmaceutical 
Industries Ltd., and Teva Pharmaceuticals USA, Inc.". (hereinafter Cephalon Parties) have 
entered into a Settlement Agreement ( copy of which is attached hereto and the terms and 
definitions of which are incorporated herein), pursuant to which the Pro vigil litigation to be filed 
by the Plaintiff States against the Cephalon Parties will be resolved, upon court approval. The 
Settlement Agreement provides that the Cephalon Parties shall submit a Disbursement Request 
to the Federal Trade Commission under Section II of the Settlement Fund Disbursement 
Agreement, which is Exhibit A to the Stipulated Order For Pennanent Injunction and Equitable 
Monetary Relief (Dkt. 405, FTC v. Cephalon, Case No. 08-2141, E.D. Pa., 6/17/15) (attached as 
Exhibit 1). The Disbursement Request will request disbursement in the total amount of 
$125,000,000.00 to be paid to the Escrow Agent for the benefit of the Plaintiff States. These 
monies will be distributed to various Settlement Accounts and otherwise in accordance with the 
tef111S of this Agreement. 

B. Pursuant to the Settlement Agreement, the Escrow Agent is to establish three 
accounts, a separate Consumer Compensation Account, the States' Proprietary Compensation 
Account, and the States' Disgorgement, Cost and Fees Account (the "Settlement Accounts"), 
into which the monies paid as described in Paragraph A above are to be applied. 

C. Counsel for the Plaintiff States have appointed the Escrow Liaison Counsel for 
Plaintiff States (as defined below) to represent them for all purposes in connection with the 
settlement. 

D. Counsel for the Plaintiff States, by and through the Liaison Counsel for Plaintiff 
States, agree to appoint Huntington Bank as the Escrow Agent and Huntington Bank is willing to 
act as Escrow Agent hereunder in accordance with the terms and conditions of this Escrow 
Agreement. In order to administer the Escrow Funds (as defined below), the Parties hereto have 
entered into this Escrow Agreement. 

STATEMENT OF AGREEMENT 

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the Parties hereto, for themselves, their successors and 
assigns, hereby agree to the foregoing and as follows: 

1. Definitions. 

a. All capitalized terms used herein shall have the same meaning as provided 
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for in the Settlement Agreement, unless the capitalized term is expressly defined herein. 

b. "Written Direction" shall mean a written notification, signed by at least 
two Liaison Counsel for Plaintiff, in the form attached hereto as Exhibit A. Each Written 
Direction shall include a certification by Liaison Counsel for Plaintiff States that the instructions 
in the notification are being made pursuant to the Settlement Agreement and this Escrow 
Agreement and that such Liaison Counsel is authorized to act on behalf of such State or other 
authority in accordance with the terms of this Agreement. 

c. "Escrow Funds" shall mean the $125,000,000.00 deposited as described in 
Paragraph A above with the Escrow Agent pursuant to this Escrow Agreement, together with any 
interest and other income thereon, into the Settlement Accounts. These Escrow Funds will be 
distributed into the Settlement Accounts in accordance with Section 3 below. 

d. "Liaison Counsel for Plaintiff States" shall mean, for purposes of this 
Escrow Agreement, the designated representatives for the Attorneys General of the States of 
Ohio, Texas and Vermont described in an incumbency certificate and any other designated 
representatives about which the Escrow Agent is notified in writing. 

2. Appointment of and Acceptance by Escrow Agent. The Liaison Counsel for 
Plaintiff States hereby appoint Huntington Bank to serve as the Escrow Agent hereunder. 
Escrow Agent hereby accepts such appointment and, upon receipt by wire transfer of the Escrow 
Funds in accordance with Section 3 below, agrees to hold, invest and disburse the Escrow Funds 
in accordance with this Escrow Agreement. 

3. Creation of the Settlement Accounts. The Escrow Agent shall establish the 
following accounts ("Settlement Accounts"): 

a. Consumer Compensation Account: The Escrow Agent will establish one 
Consumer Compensation Settlement Account, in the Amount of $35,000,000.00. The Consumer 
Compensation Account shall be used to fund the Consumer distribution, as described in Section 
II.A of the Settlement Agreement. The Escrow Agent shall only distribute funds in the 
Consumer Compensation Account pursuant to a Court-approved Distribution Plan which has 
become Final within the meaning of Section l paragraph H ("Final Approval Order") and Section 
II.A(2) of the Settlement Agreement. Any and all interest earned on the Consumer 
Compensation Account shall accrue to and become a part of the Consumer Compensation 
Account and shall be used to fund the Consumer. 

i. Cephalon Parties will submit a Disbursement Request to the 
Federal Trade Commission as described in paragraph A in order to effectuate the transfer the 
sum they are obligated to pay under Section II of the Settlement Agreement to the Escrow Agent, 
by wire transfer of immediately available funds, to the following account: 

The Huntington National Bank, N.A. 
ABA # 044000024 
National Settlements Wire Account 
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NC# 01893320239 
FFC Provigil Consumer Compensation Account 
NC# 1087218656 

b. States' Proprietary Compensation Account: The States' Proprietary 
Compensation Account shall be used to fund the compensation to the States, in the Amount of 
$55,000,000.00, as described in Section JI.B of the Settlement Agreement. Any and all interest 
earned on the States' Compensation Settlement Account shall accrue to and become a part of the 
States' Proprietary Compensation Settlement Account and shall be apportioned among the 
Plaintiff States. 

i. Cephalon Parties will submit a Disbursement Request to the 
Federal Trade Commission as described in paragraph A in order to effectuate the transfer the 
sum they are obligated to pay under Section I paragraph H ("Final Approval Order") and Section 
II.B(2) of the Settlement Agreement to the Escrow Agent, by wire transfer of immediately 
available funds, to the following account: 

The Huntington National Bank, N.A. 
ABA # 044000024 
National Settlements Wire Account 
NC# 01893320239 
FFC Provigil States' Proprietary Compensation Account 
AJC # 10872187109 

ii. The States' Proprietary Compensation Account, as established 
pursuant to this Section, shall be tax-free. 

c. States' Disgorgement, Cost & Fees Account: The State" Disgorgement, 
Cost & Fees Account shall be used to pay the States and fund Settlement Administration Costs, 
in the total Amount of $35,000,000.00., as described in Section 11.C of the Settlement 
Agreement. Any and all interest earned on the States' Disgorgement, Fees & Costs Account shall 
accrue to and become part of the States' Disgorgement, Fees & Costs Account and shall be used 
to pay the States and the Settlement Administration Costs. 

i. Cephalon Parties will submit a Disbursement Request to the 
Federal Trade Commission as described in paragraph A in order to effectuate the transfer the 
sum they are obligated to pay under Section I paragraph H ("Final Approval Order") and Section 
II.C(2) of the Settlement Agreement to the Escrow Agent, by wire transfer of immediately 
available funds, to the following account: 

The Huntington National Bank, N.A. 
ABA # 044000024 
National Settlements Wire Account 
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AJC # 01893320239 
FFC Provigil Disgorgement Account 
AIC # 1087218754 

ii. If, after final distribution of all funds in the Consumer 
Compensation Settlement Account and after payment of all incurred, committed or anticipated 
Settlement Administration Costs, as defined in the Settlement Agreement, there are any unused 
funds remaining, the Escrow Agent shall pay the remaining funds as directed by Liaison Counsel 
for Plaintiff States or by order of Court. 

4. Disbursement of Escrow Funds. The Escrow Agent shall disburse Escrow Funds, 
at any time and from time to time, in accordance with the Written Directions from the Liaison 
Counsel for Plaintiff States or by order of the Court. The Escrow Agent shall not disburse 
Escrow Funds except pursuant to Written Directions from the Liaison Counsel for Plaintiff 
States or by order of Court. 

5. Termination of Settlement Agreement. If the Settlement Agreement is not 
approved, all monies paid into the Settlement Accounts shall be refunded to the same Federal 
Trade Commission fund as described in Paragraph A above, reduced by the amount of actual 
out-of-pocket costs and expenses incurred in the administration of the Settlement to the date of 
disapproval. In such case, refund shall occur within ten (10) business days of the Court's 
decision becoming Final. 

6. Investment of Funds. At the Written Direction of Liaison Counsel, the Escrow 
Agent shall invest the Escrow Funds in obligations of, or obligations guaranteed by, the United 
States of America or any of its departments or agencies, and shall reinvest the proceeds of these 
instruments as they mature in similar instruments at their then current market rates. The Escrow 
Funds shall be deemed and considered to be in custodia legis of the Court, and shall remain 
subject to the jurisdiction of the Court, until such time as such funds are dispersed pursuant to the 
Settlement Agreement or upon further order(s) of the Court. 

The Escrow Agent shall not bear any risks related to the investment of the Settlement Fund in 
accordance witl1 the provisions of this Escrow Agreement. The Escrow Agent will be 
indemnified by the Settlement Fundl, and held harmless against, and with respect to, any and all 
loss, liability, damage or expense (including, but without limitation, attorneys' fees, costs and 
disbursements) that the Escrow Agent may suffer or incur in connection with this Escrow 
Agreement and its perfo1mance hereunder or in connection herewith, except to the extent such 
loss, liability, damage or expense arises from its bad faith, misconduct or negligence as 
adjudicated by a court of competent jurisdiction. 

7. Preparation and Payment of Taxes. The Settlement Accounts shall be treated as 
being, at all times from and after expiration or waiver of the period within which the Cephalon 
Parties may void the Settlement under Section IV of the Settlement Agreement, a "qualified 

1 The State of Ohio, as well as all Plaintiff States and all Plaintiff States' Attorneys General, shall not be liable for 
anything with pertaining to this agreement and furthermore, shall not indemnify anyone with respect to this 
agreement. 
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settlement fund'' within the meaning of Treas. Reg. § 1.468B- l (a). In addition, the claims 
administrator, A.B. Data, and, as required, settling parties shall jointly and timely make such 
elections as necessary or advisable to carry out the provisions of Section IV.B of the Settlement 
Agreement, including the "relation-back election" (as defined in Treas. Reg. § l .468B-
l U)(2)(ii)), back to the earliest permitted date. Such elections shall be made in compliance with 
the procedures and requirements contained in such regulation. It shall be the responsibility of the 
claims administrator to timely and properly prepare and deliver the necessary documentation for 
signature by all necessary parties, and thereafter to cause the appropriate filing to occur. For the 
purpose of§ 468B of the Internal Revenue Code of 1986, as amended, and the regulations 
promulgated thereunder, the "administrator" shall be the Escrow Agent. The claims 
administrator shall timely and properly file all informational and other tax returns necessary or 
advisable with respect to the Settlement Accounts (including without limitation the returns 
described in Treas. Reg. § l .468B-2(k and 1)). The claims administrator may engage an 
accounting firm or tax preparer to assist in the preparation of any tax reports or the calculation of 
any tax due and the expense of such assistance shall be paid from the Settlement Fund. Such 
returns shall reflect that all taxes (including any estimated taxes, interest or penalties) on the 
income earned by the Settlement Accounts shall be paid out of the Settlement Accounts as 
provided in Section II. B.(3) of the Settlement Agreement. All taxes (including any estimated 
taxes, interest or penalties) arising with respect to the income earned by the Settlement Accounts, 
including any taxes that may be imposed upon Cephalon Parties with respect to any income 
earned by the Settlement Accounts for any period during which the Settlement Accounts do not 
qualify as a "qualified settlement fund" for federal, state, or local income tax purposes ("Taxes") 
shall be paid out of the Settlement Accounts and in all events Cephalon Parties and their insurers 
shall have no liability or responsibility for such Taxes or the filing of any tax returns or other 
documents with the Internal Revenue Service or any other state or local taxing authority in 
respect of such Taxes. Taxes shall be treated as, and considered to be, a cost of administration of 
the Settlement Agreement and shall be timely paid by the Escrow Agent out of the Settlement 
Cost Account without prior order from the Court and the Escrow Agent shall be obligated 
(notwithstanding anything herein to the contrary) to withhold from distribution to Plaintiff States 
any funds necessary to pay such amounts including the establishment for adequate reserves for 
any Taxes (as well as any amounts that may be required to be withheld under Treas. Reg. § 
l.468B-2(1), (2)). 

8. Registration and Removal of Escrow Agent. Escrow Agent may resign from the 
performance of its duties hereunder at any time by giving sixty (60) days prior written notice to 
the Liaison Counsel for Plaintiff States or may be removed, with or without cause, by the Liaison 
Counsel for Plaintiff States, by furnishing Written Direction to Escrow Agent, at any time by the 
giving of thirty (30) days prior written notice to Escrow Agent. Such resignation or removal · 
shall take effect upon the appointment of a successor Escrow Agent as provided herein. Upon 
any such notice of resignation or removal, the Liaison Counsel for Plaintiff States shall appoint a 
successor Escrow Agent hereunder. Upon the acceptance in writing of any appointment as 
Escrow Agent hereunder by a successor Escrow Agent, such successor Escrow Agent shall 
thereupon succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Escrow Agent, and the retiring Escrow Agent shall be discharged from its duties and 
obligations under this Escrow Agreement, but shall not be discharged from any liability for 
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actions taken as Escrow Agent hereunder prior to such succession. The retiring Escrow Agent 
shall transmit all records pertaining to the Settlement Accounts and shall pay all Escrow Funds to 
the successor Escrow Agent, after making copies of such records as the retiring Escrow Agent 
deems advisable and after deduction by and payment to the retiring Escrow Agent (after written 
notice to Liaison Counsel for Plaintiff States) of all fees and expenses incurred by or expected to 
be incurred by the retiring Escrow Agent in connection with the performance of its duties and the 
exercise of its rights hereunder. 

9. Fees and Expenses of Escrow Agent: 

a. Escrow Agent will be compensated in accordance with the terms of 
Exhibit B. The Escrow Agent is authorized to, and may, disburse to itself from the Escrow 
Funds, from time to time, the amount of any compensation payable hereunder. Such 
compensation and reimbursement may be directly disbursed by the Escrow Agent to itself from 
the Settlement Disgorgement, Fees & Cost Account on a monthly basis, thirty (30) days after 
giving written notice, consisting of an itemization of compensation earned, to the Liaison 
Counsel for Plaintiff States. 

b. The Escrow Agent understands and agrees that all payments to the Escrow 
Agent will be made from the Settlement Disgorgement, Fees & Cost Account. The Escrow 
Agent understands and agrees that neither the Ohio Attorney General nor the State of Ohio are 
responsible or liable for payments under this Agreement and that the Escrow Agent will look 
solely to the Settlement Disgorgement, Fees & Cost Account for payment, pursuant to the 
payment procedures set forth in this Agreement. 

10. Reports and Accounting. Escrow Agent will provide monthly reports to the 
Liaison Counsel for Plaintiff States and to A. B. Data, Ltd., in a form that is acceptable to the 
Plaintiff States, reflecting income and disbursement activity on the Settlement Accounts for the 
period and year to date. The Escrow Agent shall further issue a Final Report and Accounting 
which will summarize the income, expenses, and disbursements associated with the 
administration of the Settlement Accounts; expenses and disbursements associated with 
payments to the Plaintiff States; and such other reports as the Liaison Counsel for Plaintiff States 
may reasonably require from time to time. Reports and the status of all Settlement Accounts 
shall be accessible to the Liaison Counsel for Plaintiff States on-line. The Escrow Agent will 
provide the name of the officer who will have principal responsibility of the management of the 
Settlement Accounts and the Escrow Agent's relationship with the Liaison Counsel for Plaintiff 
States. 

11. Consent to Jmisdiction and Venue. In the event that any party hereto commences 
a lawsuit or other proceeding relating to or arising from this Escrow Agreement, the Parties 
hereto agree that the proper court in Ohio shall have the sole and exclusive jurisdiction over any 
such proceedings. Such Court shall have proper venue for any such lawsuit or judicial 
proceeding and the Parties hereto waive any objection to such venue. The Parties hereto consent 
to and agree to submit to the jurisdiction of such Court and agree to accept service of process to 
vest personal jurisdiction over them in such Court. 
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12. Notices. All notices and other communications hereunder shall be in writing and 
shall be deemed to have been validly served, given or delivered five (5) days after deposit in the 
United States mails, by certified mail with return receipt requested and postage prepaid, when 
delivered personally, one (1) day after delivery to any overnight courier, or when transmitted by 
facsimile transmission facilities, and addressed to the party to be notified as follows: 

If to Plaintiff States at: 

Office of the Attorney General of Ohio 
Chief, Antitrust Section 
150 E. Gay St., 22nd Floor 
Columbus, OH 43215-3428 

Office of the Attorney General of Texas 
Chief, Antitrust Section 
300 W. 15th St., 7th Floor 
Austin, TX 78701 

Office of the Attorney General ofVennont 
Chief, Antitrust Section 
109 State Street 
Montpelier, VT 05609 

lfto Escrow Agent at: 

The Huntington National Bank 
c/o Susan Brizendine, Trust Officer 
7 Easton Oval- EA4E 
Columbus, OH 43219 

The Huntington National Bank 
c/o Christopher Ritchie, Senior Vice President 
1150 First Avenue, Suite 501 
King of Prussia, PA 19406 

If to the Settlement Administrator, A. B. Data, LTD.at: 

Thomas R. Glenn 
A. B. Data, LTD. 
600 A B Data Drive 
Milwaukee, WI 53217 

or to such other address as each party may designate for itself by like notice. 

13. Amendment or .W:~.iver.,_ This Escrow Agreement may be changed, waived, 
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discharged or terminated only by a writing signed by the Liaison Counsel for Plaintiff States and 
Escrow Agent. No delay or omission by any party in exercising any right with respect hereto 
shall operate as a waiver. A waiver on any one occasion shall not be construed as a bar to, or 
waiver of, any right or remedy on any future occasion. 

14. Severability. To the extent any provision of this Escrow Agreement is prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Escrow Agreement. 

15. Governing Law. This Escrow Agreement shall be construed and interpreted in 
accordance with the laws of the State of New York without giving effect to the conflict oflaws 
principles thereof. 

16. Entire Agreement. This Escrow Agreement and the Settlement Agreement 
constitutes the entire agreement between the Parties relating to the holding, investment and 
disbursement of the Escrow Fm1ds and sets forth in their entirety the obligations and duties of 
Escrow Agent with respect to the Settlement Accounts. 

17. Binding Effect. All of the terms of this Escrow Agreement, as amended from 
time to time, shall be binding upon, inure to the benefit of and be enforceable by the Parties and 
their respective heirs, successors and assigns. 

18. Confidentiality. This Escrow Agreement and the Settlement Agreement, which 
are incorporated herein, should not be disclosed unless, or until, notification is made in writing to 
Counsel for the Liaison States. 

19. Execution in Counterparts. This Escrow Agreement and any Written Direction 
may be executed in two or more counterparts, each of which shall be deemed to be an original 
and all of which when so executed shall constitute one and the same agreement or direction. 

20. Dealings. Nothing herein shall preclude the Escrow Agent from acting in any 
other capacity for any party, person or entity referenced herein. 

21. Patriot Act Warranties. Section 326 of the USA Patriot Act (Title III or Pub. L 
107-56), as amended from time to time (the "Patriot Act"), requires financial institutions to 
obtain, verify and record information that identifies each person or legal entity that opens an 
account (the "Identification Infonnation"). The parties to this Escrow Agreement agree that they 
will provide th(;) Escrow Agent with such Identification Information as the Escrow Agent may 
request in order for the Escrow Agent to satisfy the requirements of the Patriot Act. 

22. This Agreement will become effective upon signature by the Parties and will 
continue in effect until June 30, 2018. The Parties agree that this Agreement may be renewed as 
necessary for successive two (2) year tenns beginning July 1, 2018. 
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IN WITNESS WHEREOF, the Parties hereto have caused this Escrow Agreement to be 
executed under seal as of the date first above written. · 

PLAINTIFF ST A TES 

MICHAEL DeWINE, Attorney General for the 
State of Ohio 

By:~(,·:/ 'f:2f~~~:c;::;~~;--~~-/J?1::/(-f?: 
I·;:· cl;;.n '-·. (.· e,.·1 ·· (. 

Title:/~ ,,.v- c -/,,: I i!th~r-'>i ,< ,·.~ d. ·tL .,d:.:/ J:~_'•Lf· .. 
i 

Huntington Bank, as Escrow Agent 

9 



EXHIBIT A 

JOINT WRITTEN DIRECTION 
EXAMPLE 

STATE OF NEW YORK, ET AL V. 
CEPHALON PARTIES PHARMACEUTICAL INDUSTRIES LTD, ET AL, 

IN RE PROVIGIL ANTITRUST LITIGATION 
ESCROW# 

~~~~~~~~~ 

In accord with the Escrow Agreement, dated May 16, 2016 and the Settlement 

Agreement referenced in the Escrow Agreement, the Liaison Counsel for Plaintiff States, all of 

whom are authorized to direct Huntington Bank as the Escrow Agent to take the following action 

with respect to the Escrow Funds and/or Settlement Accounts. The Escrow Agent shall 

DATED: ______ , 2016 PLAINTIFF ST ATES 

MICHAEL De WINE, Attorney General for the 
State of Ohio 

By: ----

OR 

KEN PAXTON, Attorney General for the 
State of Texas 

By: ~~~---~.---·~--

Title: ~-------~----
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OR 

WILLIAM SORRELL, Attorney General for the 
State of Vermont 

By: __ 

11 



Annual Administration Fee: 

Activity Charges: 

Investment Fee: 

Exhibit B 

Schedule of Fees and Expenses 

Waived 

Fed Wire - Waived 
Check- Waived 
Monthly statement - Waived 
Document handling- Waived 
On-line access - Waived 

For Interest-Bearing or Money Market Account: Waived 

For all investment management, purchases, sells, custody and safekeeping of 
Treasury Securities: Waived 
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Exhibit C 
Provigil® Consumer Distribution 

Consumers may be eligible to receive a distribution from the States' Consumer Fund, the 

Class Consumer Fund, or both, as explained below. 

Alternative A: 

The $35 million in the settlement for consumer distribution after interest and 

applicable taxes (the "States' Consumer Fund") will be allocated to Eligible Consumers. 

An Eligible Consumer will be entitled to recovery for purchases of Provigil® and/or 

generic versions of Provigil® (modafinil) from [June 24, 2006] through [March 31, 2012] made 

in the District of Columbia or any state except for California or Louisiana. The Settlement 

Administrator will determine whether the consumer paid for those drugs in that time period in 

those locations. 

The States' Consumer Fund will be distributed to Eligible Consumers on a pro rata 

basis, based on the size of their payments eligible for recovery and the money available in the 

States' Consumer Fund. A "Distribution Amount" will be calculated for each Eligible Consumer, 

which will be the payments by the Eligible Consumer that are eligible for recovery divided by 

the total amount of payments eligible for recovery for all Eligible Consumers, multiplied by the 

States' Consumer Fund. An Eligible Consumer will not receive a distribution greater than the 

payments eligible for recovery made by that Eligible Consumer. 

Alternative B: 

If a settlement in In re Modafinil Antitrust Litigation, Vista Health Plan Inc. v. Cephalon Inc. 
et al. 2:06-cv-01833 (E.D. Penn.) provides a monetary distribution to consumers represented by 

the class ("Class Consumer Fund") the Consumer Distribution Plan is expected to be as follows: 

Approximately $25 million (assuming that is the net amount to be distributed to 

consumers in the class) from the Class Consumer Fund, 

+ 

Approximately $35 million from the States' Consumer Fund 



Approximately $60 million total available for consumer distribution 

Consumers in California and Louisiana will receive money only from the Class Consumer Fund. 

Consumers in the other states and the District of Columbia represented by the class will receive 

money from both the Class Consumer Fund and the States' Consumer Fund. Consumers in the 

states not represented by the class will receive money only from the States' Consumer Fund. In 

all instances, consumers will receive only one check from a joint settlement administrator and 

will not receive a distribution greater than the payments eligible for recovery made by that 

Eligible Consumer. 

Method to Be Used to Determine the Amount Consumers Will Receive 

Class Consumer Fund Reimbursement Rate Calculation 

The Settlement Administrator will calculate a rate for all consumers represented by the class. 

Assuming the Class Consumer Fund is approximately $25 million, that amount will be divided 

by the total of all eligible purchases by consumers represented by the class. Using the class's 

estimate that consumer damages may be as high as $700 million nationwide and if all purchases 

by consumers within the class are included, maximum damages for consumers in the class would 

be $466 million. $25 million divided by $466 million gives a Class Reimbursement Rate of 

5.36%. 

Total Consumer Fund Reimbursement Rate Calculation 

The Settlement Administrator will calculate a "Total Reimbursement Rate" for all Consumer 

Claims in the District of Columbia and all states except California and Louisiana. The 

approximate recovery for consumers in the class that are not in California or Louisiana is $19 

million. Using the class's estimate that consumer damages may be as high as $700 million 

nationwide, and if all purchases by consumers represented by the states are included, maximum 
damages for consumers represented by the states would be $609 million. Adding $19 million to 

the $35 million from the States' Consumer Fund and dividing by $609 million, which is the 

maximum damages for the consumers represented by the States, the Total Reimbursement Rate 
is 8-87%. 

Illustrations 

The following illustrations apply the Total Reimbursement Rate and Class Reimbursement Rate: 

# 1. If a consumer filled a prescription for Pro vigil® in New York and paid $1,000, that 

consumer's check would be calculated as follows: $1,000 x 8.87% (the Total Reimbursement 

Rate)= $88.70. The check would consist of $53.60 from the Class Consumer Fund and 

$35 .10 from the States' Consumer Fund because a New York consumer is eligible to receive 

money from both the States' Consumer Fund and the Class Consumer Fund. 

2 



#2. If a consumer filled a prescription for Provigil® in Ohio and paid $1,000, that 

consumer's check would be calculated as follows: $1,000 x 8.87% = $88. 70. The entire 

amount would come from the States' Consumer Fund because an Ohio consumer is eligible 

to receive money only from the States' Consumer Fund. 

#3. If a consumer filled a prescription for Provigil® in California or Louisiana and paid 

$1,000, that consumer's check would be calculated as follows: $1,000 x 5.36% = $53.60. The 

entire amount would come from the Class Consumer Fund. California and Louisiana 

consumers are eligible to receive money only from the Class Consumer Fund because those 

states are not participating in the States' settlement. 

The joint Settlement Administrator will physically merge the two funds (the States' Consumer 

Fund and the Class Consumer Fund) into the Consumer Distribution Account after determining 
the amount of each consumer check. Any money from the States' Consumer Fund portion of the 

distribution payments remaining in the Consumer Distribution Account as a result of un-cashed 
checks will be returned to the States' Consumer Fund. 

3 
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In the Matter of 
 
USA Discounters, Ltd. (d/b/a USA Living and Fletcher’s Jewelers)  
__________________________________________________ 
 
 

SETTLEMENT AGREEMENT 
 

This Settlement Agreement (“Agreement”) is entered into between (1) USA Discounters, Ltd. 

(d/b/a USA Living and Fletcher’s Jewelers); USA Discounters Holding Company, Inc.; USA 

Discounters Credit, LLC; and their respective divisions and subsidiaries (referred to collectively 

as “USA Discounters” or “the Company”); and (2) the States of Arkansas, California, Delaware, 

Florida, Georgia, Hawaii,1 Illinois, Indiana, Iowa, Kansas, Louisiana, Maryland, Massachusetts, 

Michigan, Missouri, Nebraska, Nevada, New Hampshire, New York, North Carolina, Ohio, 

Oklahoma, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, Utah, Vermont, 

Virginia, Washington, the District of Columbia, and any other state (except Colorado) that 

subsequently agrees to join in and be bound by the terms of this Agreement on or before the 

Effective Date (collectively referred to as the “States,” or individually, a “State”), acting through 

their respective Attorneys General, Departments of Justice, or Offices of Consumer Protection (the 

“Attorneys General”), to fully and finally settle allegations by the Attorneys General that USA 

Discounters’ conduct has violated various state and federal Consumer Protection statutes and 

                                                           
1  Hawaii is being represented in this matter by its Attorney General in his own official capacity and by its 
Office of Consumer Protection, an agency which is not part of the Hawaii Attorney General’s Office, but which is 
statutorily authorized to undertake Consumer Protection functions, including legal representation of the State of 
Hawaii. For simplicity, the entire group will be referred to as the “Attorneys General,” and such designation, as it 
includes Hawaii, refers to the Executive Director of the State of Hawaii Office of Consumer Protection. 
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regulations that the Attorneys General have or may have authority to enforce including, but not 

limited to, the following: the Military Lending Act (10 U.S.C. § 987), the Truth in Lending Act 

(15 U.S.C. §§ 1601–67f) and its implementing regulations (e.g., Regulation Z 12 C.F.R. § 1026), 

the Fair Debt Collection Practices Act (15 U.S.C. §§ 1692–92p), the Fair Credit Reporting Act (15 

U.S.C. §§ 1681–81x), the Dodd-Frank Wall Street Reform and Consumer Protection Act (12 

U.S.C. §§ 5311–5641), and the States’ respective Consumer Protection laws relating to unfair and 

deceptive business acts and practices.2 The signatories hereto are referred to collectively as the 

“Parties” or each individually as a “Party.” The Parties have agreed to execute this Agreement for 

the purposes of settlement only.  

BACKGROUND AND THE MULTISTATE INVESTIGATION 
 

1. USA Discounters was founded in May 1991 in Norfolk, Virginia, under the name 

USA Furniture Discounters, Ltd. The Company's retail business sold brand-name consumer 

products, including furniture, appliances, televisions, computers, smartphones, jewelry, and other 

consumer goods. These goods were sold through two groups of stores — one group of specialty 

                                                           
2  See generally Ark. Code Ann. §§ 4-88-101 to 4-88-905; Cal. Civ. Code § 1750, et seq.; Del. Code Ann. tit. 
6, 2511 to 2527; D.C. Code § 28-3901, et seq. (2001); Fla. Stat. §§ 501.201 to 501.213; Ga. Code Ann. §§ 10-1-390 
to 10-1-407; Haw. Rev. Stat. §§ 480-1 to 480-24; 815 Ill. Comp. Stat. 505/1 to 505/12; Ind. Code §§ 24-5-0.5-0.1 to 
24-5-0.5-12; Iowa Code §§ 714.16 to 714.16A; Kan. Stat. Ann. §§ 50-623 to 50-679a; La. Rev. Stat. Ann. §§ 51:1401 
to 51:1427; Md. Code Ann., Com. Law §§ 13-101 to 13-501 (West); Mass. Gen. Laws Ann. ch. 93A, §§ 1 to 11; 
Mich. Comp. Laws §§ 445.901 to 445.922; Mo. Rev. Stat. §§ 407.010 to 407.1500; Neb. Rev. Stat. §§ 59-1601 to 59-
1623 and §§ 87-301 to 87-306; Nev. Rev. Stat. §§ 598.0903 to 598.0999; N.H. Rev. Stat. Ann. 358-A; N.Y. Gen. Bus. 
Law §§ 349 and 350; N.C. Gen. Stat. §§ 75-1.1 to 75-16.2, §§ 75-50 to 75-56; Ohio Rev. Code Ann. §§ 1345.01 to 
1345.13 (West); Okla. Stat. tit. 15 §§ 751, et seq.; 73 Pa. Stat. Ann. §§ 201-1 to 201-9.3 (West); R.I. Gen. Laws §§ 6-
13.1-1 to 6-13.1-29; S.C. Code Ann. §§ 39-5-10, et seq.; Tenn. Code Ann. §§ 47-18-101 to 47-18-130; Tex. Bus. & 
Com. Code Ann. §§ 17.41 to 17.63 (West); Utah Code Ann. §§ 13-11-1 through 23; Vt. Stat. Ann. tit. 9, §§ 2451 to 
2481x; Va. Code Ann. §§ 59.1-196, et seq.; Wash. Rev. Code Ann. §§ 19.86.010, et seq.  
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retail stores operating under the “USA Discounters” brand (later, “USA Living”), typically in 

standalone locations, and seven additional retail stores operating under the “Fletcher's Jewelers” 

brand, typically in major shopping malls. 

2. While it was operating, USA Discounters sold products principally on credit 

through revolving or retail installment sales contracts. The installment contracts typically had a 

term of up to 30 months, a fixed monthly payment, and included reference to a security interest in 

the merchandise purchased by the consumer. USA Discounters also offered warranty and debt 

cancellation plans.  

3. On August 24, 2015, USA Discounters, Ltd.; USA Discounters Holding Company, 

Inc.; and USA Discounters Credit, LLC each filed a voluntary petition under chapter 11 of title 11 

of the United States Code (the “Bankruptcy Code”), thereby commencing the bankruptcy cases 

styled as In re USA Discounters, Ltd., et al., Case No. 15-11755 (CSS) (Bankr. D. Del.) (the 

“Bankruptcy Cases”) before the United States Bankruptcy Court for the District of Delaware (the 

“Bankruptcy Court”). Those chapter 11 cases remain pending. 

4. The primary stakeholders in the Bankruptcy Cases are (1) the agent and secured 

lenders (collectively, “the Secured Lenders”) under the prepetition financing documents as 

described in the Order of the Bankruptcy Court entered on September 17, 2015 in the Bankruptcy 

Cases at Docket Number 133, and (2) creditors holding general unsecured claims and represented 

by an official committee appointed by the Office of the United States Trustee in the Bankruptcy 

Cases.  
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5. All of the “USA Living” stores closed in the summer of 2015, before the 

commencement of the Bankruptcy Cases. 

6. In December 2015, USA Discounters closed its seven “Fletcher's Jewelers” stores.  

7. Because of the length of its typical retail installment contracts and the typical 

repayment periods on revolving contracts, USA Discounters still has accounts receivable on which 

it continues to collect.  

8. On July 6, 2015, the Tennessee Attorney General's Office, on behalf of a group of 

States, which now includes the States listed above, issued a Request for Information to USA 

Discounters.  

9. The Attorneys General assert that USA Discounters violated and continue to violate 

numerous state and federal Consumer Protection laws under which the Attorneys General assert 

they are empowered to seek both legal and equitable relief, including injunctive relief, restitution, 

damages, penalties, and costs from any person or entity who has committed violations of law.  

10. Specifically, the Attorneys General allege that USA Discounters engaged in the 

following actions they believe were unfair, abusive, false, deceptive, and/or in violation of state 

and federal law:  

a. Failing to disclose material terms of transactions clearly and conspicuously; 

b. Making misleading statements about the total price or the cost of a good; 

c. Attempting to evade state usury laws; 

d. Using misleading disclaimers regarding the characteristics, availability, source, or 
quality of goods; 
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e. Failing to clearly and conspicuously disclose delivery terms; 

f. Failing to clearly and conspicuously disclose the terms of gift incentive offers; 

g. Holding itself out as a discount store when it was not; 

h. Deceptively and unfairly representing that consumers would receive an extension of 
credit with no interest for twelve months; 

i. Failing to honor its debt cancellation program; 

j. Failing to register as an insurance provider in states that require registration for debt 
cancellation products; 

k. Failing to register as an insurance provider for a consumer guaranty contract in the 
state(s) it was required to do so; 

l. Selling warranties in violation of state law; 

m. Unlawfully contacting third parties, including servicemembers’ chain of command, as 
part of its debt collection practice; 

n. Unlawfully garnishing consumers’ wages in several states; 

o. Failing to provide accurate truth-in-lending disclosures to consumers; 

p. Suing consumers in forums other than in the locality in which a contract was signed by 
the consumer or in the locality where the consumer resided; 

q. Failing to properly refund unearned premiums on warranties; 

r. Violating the Military Lending Act, 10 U.S.C. § 987, by, inter alia, requiring 
servicemembers to pay indebtedness by allotment and by having effective interest rates 
in excess of 36%;  

s. Violating the Truth in Lending Act, 15 U.S.C. § 1601, et seq., 12 C.F.R. § 226, by 
deceptively advertising finance charges and interest rates; and 

t. Violating state Consumer Protection statutes. See generally supra at n.2. 

11. USA Discounters cooperated with the Attorneys General and participated in 

mediation over June 1, 2, and 3, 2016, in an effort to address the Attorneys General’s Consumer 



PRIVILEGED AND CONFIDENTIAL 
FOR SETTLEMENT PURPOSES ONLY 

AUGUST 29, 2016 
 

 
Page 6 of 34  

Protection concerns and reach a resolution acceptable to the Attorneys General and USA 

Discounters.  

12. USA Discounters denies wrongdoing of any kind (including, but not limited to, the 

allegations of wrongdoing set forth in paragraph 10 of this Agreement) and asserts that it has fully 

complied with all federal and state laws that govern its business activities, has not violated any 

applicable state or federal law, and has voluntarily agreed to the relief set forth in this Agreement 

solely to resolve the disputed claims. 

DEFINITIONS 

13.  “Affected Consumer” means any consumer who executed a financing agreement 

with USA Discounters and (a) as shown on the records of USA Discounters, resides, as of the 

Effective Date, in any state that is represented by one of the Attorneys General, as defined herein 

who has signed this Agreement, or (b) made an In-Store Purchase from any store located in any 

such state. Notwithstanding the foregoing, “Affected Consumer” shall not mean consumers (a) 

whose In-Store Purchase or Mail Order Purchase was from one of USA Discounters’ Colorado 

stores (Stores 440 and 840), unless such consumer made a Mail Order Purchase from a non-

Colorado store while living in Colorado; or (b) who, as shown on the records of USA Discounters, 

filed for bankruptcy on or before the Effective Date.  

14. “Affected Servicemember” means any Affected Consumer who was an active duty 

member of the United States Armed Services, as shown on the records of USA Discounters, at the 

time of purchase. If an Affected Consumer is later identified on or before the Effective Date to 
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have been an active duty member of the United States Armed Services at the time of purchase, 

such consumer shall be considered an Affected Servicemember. 

15. “Approval Order” means an order of the Bankruptcy Court granting the 9019 

Motion. 

16. “Assets” means the assets of USA Discounters, whether owned in its own name or 

administered by any third party without limitation, consolidated in the USA Discounters 

bankruptcy estate and yielded to the Bankruptcy Court for administration of this Agreement. For 

the avoidance of doubt, the Assets shall include any USA Discounters Contract.  

17. “Consumer Lending” means (1) granting a consumer the right, for primarily 

personal, family, or household purposes, to defer payment of a debt, incur debt and defer its 

payment, or purchase property or services and defer payment for such purchases, and/or (2) 

purchasing accounts or debts generated as described in subsection (1) above. Consumer Lending 

shall not include any act or omission related to the granting or collection of any receivable owed 

to a business, person, or other entity whose primary business or personal purpose is not to engage 

in Consumer Lending. 

18.  “Consumer Protection,” when used herein with reference to any statute, law, rule 

or regulation, means the statutes listed in n.2; the state and federal statutes listed in paragraph 56; 

and any other federal or state civil statute or common law cause of action which gives a state 

Attorney General authority to file suit or take any other enforcement action against a retail 

merchant, such as USA Discounters, or any individual associated with such merchant, for any 
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unfair, deceptive, fraudulent, misleading, unconscionable or abusive practices that occur in 

connection with a Consumer Transaction. “Consumer Transaction” means (a) the sale, lease, 

offering for sale, financing, or advertising of goods or services that are sold to individuals for 

personal, family, or household purposes, (b) the collection of such accounts, or (c) the performance 

by such merchant in connection with any agreement related to such sale, financing or collection. 

“Consumer Protection,” when used herein with reference to any claim, obligation, suit, 

governmental enforcement action, right, controversy, damage, remedy, cause of action, liability, 

concern, function, matter, or investigation, means such of the foregoing (i.e., claim, obligation, 

etc.) as may arise under, pursuant to or in connection with any Consumer Protection statute, law, 

rule or regulation.  

19.  “CRAs” means the three major Credit Reporting Agencies: Equifax, Experian, and 

TransUnion.  

20. “Debt Collection” means collection on any USA Discounters Contract or, if 

obtained, resulting judgment, whether such collection is done by USA Discounters or an individual 

or entity collecting on behalf of USA Discounters. 

21. “Designated Forum” means a forum that is in: (i) the city or county where the 

consumer resides at the time the action is filed; or (ii) subject to applicable state rules or laws 

relating to venue, the state where the consumer was physically present when the contract on which 

the action is based was signed by the consumer. 

22. “Effective Date” means the date on which the Approval Order becomes a Final 
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Order. Within three (3) calendar days after the occurrence of the Effective Date, USA Discounters 

shall file a notice on the docket of the Bankruptcy Cases indicating the specific day of the Effective 

Date.  

23. “Final Order” means an order or judgment of the Bankruptcy Court, or other court 

of competent jurisdiction with respect to the subject matter, which has not been reversed, stayed, 

modified or amended, and as to which the time to appeal, petition for certiorari or move for 

reargument or rehearing has expired and no appeal or petition for certiorari is pending or has been 

timely taken, or as to which any appeal that has been taken or any petition for certiorari that has 

been or may be filed has been resolved by the highest court to which the order or judgment was 

appealed or from which certiorari was sought or has otherwise been dismissed with prejudice. 

24. “In-Store Purchase” means a purchase where the consumer was physically present 

in the store at the time of purchase. 

25. “Local Forum Military Judgment” means a judgment that is both (a) not an Out-of-

State Judgment and (b) taken against an Affected Servicemember. 

26.  “Mail Order Purchase” means a purchase where the consumer was not physically 

present in the store at the time of purchase and the merchandise was shipped to the consumer. 

27. “Out-of-State Judgment” means a judgment obtained in a state other than (i) the 

state of the store that made the sales transaction with the consumer who is the subject of the 

judgment, or (ii) the state of the consumer’s residence at the time the lawsuit was filed. This term 

is defined solely for the purposes of this Agreement. 
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28. “Outstanding USA Discounters Contracts” means USA Discounters Contracts with 

a positive balance, as shown on the books of USA Discounters as of the Effective Date.  

29. “Parties” means, collectively the Attorneys General and USA Discounters, as 

defined herein. 

30. “USA Discounters” shall mean USA Discounters, Ltd.; USA Discounters Holding 

Company, Inc.; USA Discounters Credit, LLC; and their respective divisions and subsidiaries.  

31.  “USA Discounters Active Accounts” means all Outstanding USA Discounters 

Contracts that were entered into after June 1, 2012, and which have not been reduced to an Out-

of-State Judgment or Local Forum Military Judgment as of the Effective Date. 

32. “USA Discounters Contract(s)” means financing agreements between USA 

Discounters and Affected Consumers, whether performing or not, originated, generated, 

purchased, or otherwise owned by, assigned to, or serviced by USA Discounters, including the 

financing agreements that are part of the Assets. 

33. “USA Discounters Inactive Accounts” means all Outstanding USA Discounters 

Contracts that were entered into on or before June 1, 2012.  

34. “9019 Motion” means a motion filed under Federal Rule of Bankruptcy Procedure 

9019 seeking Bankruptcy Court approval of the Agreement.  

RELIEF 

WHEREAS, the Attorneys General assert that USA Discounters violated multiple state and 
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federal Consumer Protection laws under which the Attorneys General assert they are empowered 

to seek both legal and equitable relief, including injunctive relief, restitution, damages, penalties, 

and costs from any person or entity who has committed violations of law; and 

WHEREAS, the USA Discounters Contracts have been the subject of a bona fide dispute 

with the Attorneys General, which dispute this Agreement settles and resolves; and  

WHEREAS, USA Discounters denies any such violation and maintains that it fully 

complied with all federal and state laws; and 

WHEREAS, the Secured Lenders have consented to the relief granted in paragraphs 35–

38 and 44, which relief directly impacts the Assets comprising the collateral securing the 

obligations owing to the Secured Lenders; and 

WHEREAS, the Attorneys General are willing to accept the terms of this Agreement, 

provide the release set forth in this Agreement, and discontinue their investigation; and  

WHEREAS, the balance of this Agreement contains the relief agreed to by the Parties; and 

 WHEREAS, the Parties each believe the obligations imposed by this Agreement represent 

the fairest and most efficient method for resolving the Consumer Protection matters that have been 

or could be raised by the Attorneys General;  

 IT IS HEREBY UNDERSTOOD AND AGREED, by and between the Parties that: 

I. Affirmative Obligations and Prohibitions 

35. Within 30 days following the Effective Date, USA Discounters shall deem satisfied, 

and permanently cease and desist from collecting on all USA Discounters Inactive Accounts, as 



PRIVILEGED AND CONFIDENTIAL 
FOR SETTLEMENT PURPOSES ONLY 

AUGUST 29, 2016 
 

 
Page 12 of 34  

shown by the records of USA Discounters. Thereafter, at its next regularly scheduled monthly 

submission to the CRAs, but no later than 45 days after the Effective Date, USA Discounters shall 

submit to the CRAs a credit reporting file that marks for deletion the trade lines for these accounts. 

Any amounts paid after the Effective Date shall be remitted back to the Affected Consumer via 

check within 35 days of receipt of such payment.  

36. Within 30 days following the Effective Date, USA Discounters shall apply a credit 

of One Hundred Dollars ($100.00) to all USA Discounters Active Accounts. This $100 credit shall 

be applied to the balance owed as of the Effective Date, as shown by the records of USA 

Discounters. If the amount of the credit would extinguish the current balance, USA Discounters 

shall apply only such amount as will reduce the balance to zero and no refund shall be due. 

Thereafter, at its next regularly scheduled monthly submission to the CRAs, but no later than 45 

days after the Effective Date, the adjusted balances following application of such credits (including 

zero balances, where they occur) shall be reported by USA Discounters to the CRAs. The 

application of the $100 credits as specified in this paragraph does not operate to change the 

scheduled monthly payment amounts that customers are contractually obligated to make (e.g., if 

an Affected Consumer is obligated to make monthly payments of $300 on the first of each month, 

he/she must continue to make monthly payments of $300 on the first of each month following such 

credit, except that such monthly payments are applied against a balance that is $100 less than that 

which existed before the credit). Any amounts paid after the Effective Date by those whose 

accounts are reduced to a zero balance shall be remitted back to the Affected Consumer via check 
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within 35 days of receipt of such payment. 

37. Within 30 days following the Effective Date, USA Discounters shall deem satisfied, 

and permanently cease and desist from collecting on all Out-of-State Judgments that exist as of 

the Effective Date, as shown by the records of USA Discounters. Thereafter, at its next regularly 

scheduled monthly submission to the CRAs, but no later than 45 days after the Effective Date, 

USA Discounters shall submit to the CRAs a credit reporting file that marks for deletion the trade 

lines for these accounts. Any amounts paid after the Effective Date shall be remitted back to the 

Affected Consumer via check within 35 days of receipt of such payment.  

38. Within 30 days following the Effective Date, USA Discounters, for all Local Forum 

Military Judgments in existence on the Effective Date, shall deem such judgment credited in an 

amount equal to fifty percent (50%) of the original judgment amount, as shown by the records of 

USA Discounters. If the amount of this debt relief would extinguish the current legal balance, USA 

Discounters shall apply only such amount as will reduce the balance to zero, and no refund shall 

be due. Thereafter, at its next regularly scheduled monthly submission to the CRAs, but no later 

than 45 days after the Effective Date, the adjusted balances (including zero balances, where they 

occur) shall be reported by USA Discounters to the CRAs. Any amounts paid after the Effective 

Date by those whose accounts are reduced to a zero balance shall be remitted back to the Affected 

Consumer via check within 35 days of receipt of such payment. 

39. Any USA Discounters Contracts, Out-of-State Judgments, or Local Forum Military 

Judgments deemed satisfied, in whole or in part, and pursuant to approval by the Bankruptcy Court, 
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shall not be considered abandoned from the bankruptcy estate and the disposition of any contracts 

or judgments shall constitute administration of estate property.  

40. As an interim measure, between (i) Monday, August 1, 2016, and (ii) the Effective 

Date, USA Discounters shall use its best efforts to refrain from actively calling, contacting or 

making an attempt to collect further payments on USA Discounters Inactive Accounts and Out-

of-State Judgments. Any funds received on such accounts and existing judgments on or before the 

Effective Date shall be subject to the Cash Collateral Order entered by the Bankruptcy Court. In 

the event the Effective Date does not occur, then the obligations arising from this interim measure 

shall terminate.  

41. USA Discounters shall not sell any Local Forum Military Judgments or USA 

Discounters Active Accounts unless the relief required by paragraphs 36 and 38 has first been 

applied and the purchaser of such judgments or accounts agrees in writing to adhere to the 

provisions contained in paragraph 44 of this Agreement with respect to such accounts. USA 

Discounters shall provide Attorneys General with a copy of the purchaser’s signed 

acknowledgement within ten (10) business days following the sale, along with the name and 

contact information of the purchaser and/or the representative of the purchaser. 

42. In addition, within 30 days of the Effective Date, USA Discounters shall send notice 

to all Affected Consumers whose accounts will be extinguished by this Agreement. That notice 

shall be sent to such Affected Consumers’ last mail address or last email address and shall state 

that the validity of the Affected Consumer’s financing agreement was in bona fide dispute as 
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asserted by the Attorneys General, which dispute has been resolved by deeming them satisfied. 

USA Discounters shall use its reasonable best efforts to ensure that the mail address last known to 

USA Discounters or email address last known to USA Discounters is used.  

43. Starting not later than 30 days after the Effective Date, at such time as USA 

Discounters communicates to or with any other Affected Consumer regarding the balance of his 

or her account, USA Discounters shall communicate the balance reflecting the credit provided by 

this Agreement.  

44. As of the Effective Date, USA Discounters, and all persons acting in concert 

therewith, shall permanently cease and desist from, and agree to be permanently enjoined from: 

a. suing any Affected Consumers unless the actions are filed in a Designated Forum and 
in accordance with all applicable statutes of limitations;  

b. garnishing the wages of any Affected Consumer residing in a state which prohibits 
garnishing wages for consumer debts of such Affected Consumer;  

c. in attempting to collect a debt, contacting any person or entity besides the Affected 
Consumer for any purpose other than ascertaining the Affected Consumer’s contact 
information or requesting that the Affected Consumer contact USA Discounters. For 
purposes of this subparagraph: 

i. "Affected Consumer" includes the consumer's spouse, parent (if the consumer 
is a minor), guardian, executor, administrator, the consumer's attorney, and any 
person the consumer expressly requests be contacted, unless that contact is 
prohibited by state law; 

ii. "contact information" means the Affected Consumer’s address, phone numbers, 
and place of employment; 

iii. the contact must not: 

1. disclose that the Affected Consumer owes any debt; 
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2. disclose that the communication relates to the collection of a debt; or 

3. occur more than once to the same third party unless requested by that party 
or unless USA Discounters reasonably believes that the earlier response of 
that person is erroneous or incomplete and that the person now has correct 
or complete contact information; 

iv. USA Discounters may not contact an Affected Servicemember’s chain-of-
command to discuss the consumer’s debt; 

v. USA Discounters may not contact an Affected Consumer’s employer to discuss 
the consumer’s debt; and 

vi. the limitations of this subparagraph do not apply to contacts made by order of 
a court of competent jurisdiction or as reasonably necessary to effectuate a post-
judgment judicial remedy; 

d. collecting, selling, or transferring for collection any portion of the debt that is refunded 
or credited under this Agreement;  

e. violating any applicable state or federal Consumer Protection law, including but not 
limited to, the Truth in Lending Act, the Dodd-Frank Act, and the applicable state 
statutes (see supra at n.2); and 

f. violating Tex. Fin. Code § 392.001-404. 

Persons acting in concert with USA Discounters, for purposes of the injunctive relief provided by 

this paragraph shall include: (i) USA Discounters, Ltd.; USA Discounters Holding Company, Inc.; 

USA Discounters Credit, LLC, and their divisions and subsidiaries, and (ii) each of their respective 

advisors, agents, assigns, attorneys, consultants, directors, employees, managers, officers, 

officials, professional persons, representatives, shareholders, and successors, whether past or 

present, in each case solely in their capacity as such.  

45. As an interim measure, between (i) Monday, August 1, 2016, and (ii) the Effective 

Date, USA Discounters shall use its best efforts to cease and desist from engaging in any of the 
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activities that shall, as of the Effective Date, be permanently prohibited under paragraph 44 (a) 

through (c), or (e). In the event the Effective Date does not occur, then the obligations arising from 

this interim measure shall terminate. 

46. The Parties agree that USA Discounters (but not its directors, employees, managers, 

and officers unless acting in concert with USA Discounters or on its behalf), whether acting 

directly or indirectly, shall permanently cease and desist from any new Consumer Lending in any 

Attorneys General jurisdiction. This paragraph shall not be construed to limit or otherwise affect 

USA Discounters’ actions with respect to accounts receivable existing as of the Effective Date, 

which actions may include, without limitation, deferring, restructuring, modifying, collecting, 

enforcing, transferring or selling any or all of the debts constituting such accounts receivable, 

regardless of whether such actions are performed by USA Discounters or a third party servicing 

or collecting the accounts receivable. Any such transfer or sale shall be in conformity with 

paragraph 41.  

47. Following the collection or other disposition of all accounts receivable existing as 

of the Effective Date, USA Discounters, or any successors in interest created solely for the purpose 

of receiving and collecting USA Discounters accounts receivables, shall take steps to cause the 

business entities’ statuses to be dissolved, and shall not restore or operate any more business 

entities or activities.  

48. USA Discounters further agrees that, except as may be necessary or helpful in the 

collection of accounts receivable, or in a sale, assignment, or transfer in conformity with paragraph 
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41 above, it shall not sell, transfer, or otherwise provide to any other person, its corporate and 

brand names, copyrights, trademarks, customer telephone numbers and addresses, methods of 

doing business, promotional and operational systems and coding, text, and designs.  

49. Nothing contained herein shall be construed to release, waive or otherwise bar any 

claim of any individual consumer or class of consumers; however, it is not the intention of the 

Parties to allow for the possibility of a double or duplicative recovery by any consumer. To the 

extent that any Affected Consumer hereafter obtains any monetary relief against USA Discounters 

in connection with any such claim, the relief obtained by that Affected Consumer under this 

Agreement shall be set off against such monetary relief.  

50. USA Discounters shall communicate to the CRAs the information required by 

paragraphs 35–38, but shall not be responsible for any failure by the CRAs to adjust their records 

accordingly.  

51. USA Discounters, to the extent that any relief provided under this agreement 

extinguishes or deems satisfied a judgment or lien against any Affected Consumer, shall duly 

notify any relevant agency or tribunal, or clerk’s office of the satisfaction of such debt, and shall 

provide a copy of such notice to the Affected Consumer. 

II. Allowed Penalty Claim 

52.  On the Effective Date, the Attorneys General are hereby allowed a subordinated 

penalty claim against the bankruptcy estate of USA Discounters, Ltd. in the aggregate amount of 

Forty Million Dollars ($40,000,000.00) (the “Allowed Penalty Claim”), the amount of which 

Allowed Penalty Claim shall be allocated among the Attorneys General as set forth on Schedule 
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1 to this Agreement. The Allowed Penalty Claim shall be (i) deemed allowed and hence not be 

subject to objection, disallowance, offset, or defense by USA Discounters or by any other party in 

interest in the Bankruptcy Cases; (ii) subordinated in all respects to all secured, administrative, 

priority, and general unsecured claims that are allowed in the Bankruptcy Cases; and (iii) the sole 

and exclusive right to payment that the Attorneys General shall have to any distribution or recovery 

in the Bankruptcy Cases. On the Effective Date, each of the Attorneys General (i) agrees that all 

the proof(s) of claim set forth on Schedule 2 shall be deemed withdrawn with prejudice and that 

the claims register in the Bankruptcy Cases may be revised to reflect the withdrawal of such claims 

in the Bankruptcy Cases other than the allocated portion of the Allowed Penalty Claim and (ii) 

agrees not to file, assert, or otherwise pursue against USA Discounters any further Consumer 

Protection claims or causes of action in or in connection with the Bankruptcy Cases or in any other 

forum (regardless whether such claims or causes of action are unsecured, secured, priority, 

administrative, seek money damages, seek injunctive or non-monetary relief, or otherwise). The 

Attorneys General assert that this civil penalty is designed to assure that the business model shall 

not be revived, propagated, or reinstituted.  

III. Release and Covenant 

53. For purposes of this Agreement, the term “Released Parties” shall mean (i) USA 

Discounters, Ltd.; USA Discounters Holding Company, Inc.; USA Discounters Credit, LLC, and 

their divisions and subsidiaries, and the Secured Lenders, and (ii) each of their respective advisors, 

agents, assigns, attorneys, bankers, consultants, directors, employees, managers, officers, officials, 
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professional persons, representatives, shareholders, and successors, whether past or present, in 

each case solely in their capacity as such.  

54. Each of the Attorneys General signing this Agreement, on behalf of his/her 

respective State, hereby releases, waives, and forever discharges each of the Released Parties from 

the following (individually and collectively, “Claims”): any and all civil Consumer Protection 

claims, obligations, suits, governmental enforcement actions, rights, controversies, damages, 

remedies, causes of action and liabilities, whether liquidated or unliquidated, fixed or contingent, 

matured or unmatured, known or unknown, foreseen or unforeseen, then existing which relate to 

Consumer Protection law, in law, equity, or otherwise, that the Attorney General of that State, and 

to the extent allowed by law, the Consumer Protection agency (or similar agency) of that State, or 

any other agency or office deriving its power from that State and authorized to bring a Consumer 

Protection claim could have asserted under (i) any civil Consumer Protection statute, regulation, 

rule, common law or other law of that State that relate to Consumer Protection, or (ii) any federal 

statute, regulation, rule, common law or other federal law, relating to Consumer Protection, for 

any act or omission arising out of, relating to, or in connection with USA Discounters and/or the 

activities of USA Discounters on or before the Effective Date (regardless of the name under which 

such act or omission occurred, and specifically including the names “USA Living” and “Fletcher’s 

Jewelers”). The acts and omissions subject to this release include, but are not limited to, any act 

or omission arising out of, relating to, or in connection with USA Discounters and/or USA 

Discounters’ (i) sale and financing of products, debt cancellation agreements, warranties, and 
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credit insurance, (ii) collection of accounts, including the collection of accounts by litigation, (iii) 

advertising of products, and (iv) obtaining or failure to obtain licenses, registrations or 

certifications to the extent that the obtaining or failure to do so would result in liability under 

Consumer Protection laws.  

55. Each of the Attorneys General signing this Agreement hereby covenants not to sue, 

or otherwise commence or maintain any Claim or any Consumer Protection action or proceeding 

against any of the Released Parties, before any local, state, federal or other court, tribunal, or 

agency, based in whole or in part on any act or omission occurring in connection with the activities 

of USA Discounters on or before the Effective Date. This covenant shall be binding on the 

Attorney General of each State signing this Agreement, and to the extent allowed by law, the 

Consumer Protection agency (or similar agency) of that State, and on any other agency or office 

deriving its power from that State and authorized to bring a Consumer Protection claim, and shall 

apply to such Claims, Consumer Protection suits, actions, and proceedings brought in the name of 

the State, the Attorney General or other authority, as well as such Claims, Consumer Protection 

suits, actions, and proceedings brought in a parens patriae or other capacity.  

56. Claims shall include, but not be limited to, any and all Consumer Protection claims 

arising from the following federal and state statutes and regulations: the Military Lending Act (10 

U.S.C. § 987), the Truth in Lending Act (15 U.S.C. §§ 1601–67f) and its implementing regulations 

(e.g., Regulation Z, 12 C.F.R. § 1026), the Fair Debt Collection Practices Act (15 U.S.C. §§ 1692–

92p), the Fair Credit Reporting Act (15 U.S.C. §§ 1681–81x), the Dodd-Frank Wall Street Reform 
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and Consumer Protection Act (12 U.S.C. §§ 5311–5641), state Consumer Protection statutes, 

statutes regulating unfair and deceptive acts and practices, statutes regulating the collection of 

debts, statutes regulating credit repair agencies, statutes regulating the advertising and sale of 

warranties, debt cancellation agreements and credit insurance, garnishment statutes, Washington 

State statutes ARCW § 48.110.010 et seq., Texas Finance Code § 392.001-.404, and regulations, 

rules, or policies implementing any of the foregoing. Claims shall also include all claims arising 

out of any acts or omissions alleged by the Attorneys General in paragraph 10 of this Agreement. 

Claims shall not include any claims based on asserted tax liability. 

57. The Parties expressly acknowledge and agree that the releases set forth herein are 

intended to extinguish civil Consumer Protection claims known and unknown and suspected and 

unsuspected, even if those claims may materially affect the undersigned’s decision to enter into 

the release. This Agreement involves full and final releases for any civil claims arising under 

Consumer Protection laws and the Parties expressly, voluntarily, and knowingly waive and 

relinquish any and all rights and benefits which they have or may have (a) under California Civil 

Code section 1542, which provides as follows:  

A general release does not extend to claims which the creditor does not know 
or suspect to exist in his or her favor at the time of executing the release, which 
if known by him or her must have materially affected his or her settlement 
with the debtor.  
 

or, (b) under any similar law of any State. The Parties are aware that they may hereafter discover 

facts in addition to or different from those which they now know or believe to be true with respect 

to the subject matter of this Agreement, but it is their intention fully, finally, and forever to settle 



PRIVILEGED AND CONFIDENTIAL 
FOR SETTLEMENT PURPOSES ONLY 

AUGUST 29, 2016 
 

 
Page 23 of 34  

and release any and all of the Consumer Protection claims referred to herein upon the Effective 

Date. 

58. The terms of this release and covenant are to be broadly construed so as to 

effectuate a global resolution of all civil Consumer Protection claims that might otherwise be 

brought, in whole or in part, based on any acts or omissions of USA Discounters before the 

Effective Date.  

59. This release shall not preclude or affect any right of the Attorneys General to ensure 

compliance with the terms and provisions of the Agreement, or to seek any and all remedies for 

any violations of this Agreement. Nor shall this release preclude or affect the right of the Attorneys 

General to take any action regarding any future violation of any law which they have the authority 

to enforce. For purposes of determining whether a future violation of law has occurred, all USA 

Discounters Active Accounts shall, after application of the credits required by paragraphs 36 and 

38, be deemed valid for purposes of any Attorney General enforcement action and shall be 

collectible through means that satisfy the requirements of applicable law and this Agreement. 

60. The Agreement (including, without limitation, the jurisdictional and enforcement 

provisions of paragraph 66) shall remain in full force and effect notwithstanding any dismissal or 

conversion of the Bankruptcy Cases. 

61. Nothing contained in this Agreement shall be construed to diminish (a) the post-

investigation confidentiality obligations set forth in the Confidentiality Agreement dated 

December 8, 2015 (as shown by signature of USA Discounters), or (b) or the Parties’ 
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confidentiality obligations contained in the Agreement to Mediate dated June 1, 2016. Said 

obligations shall survive the execution of this Agreement and shall continue to be in effect. In 

addition, said confidentiality obligations (including but not limited to related notice obligations) 

shall inure to the benefit of the following individuals as third party beneficiaries, who shall have 

standing to enforce said confidentiality obligations: former and current officers and directors of 

USA Discounters and individuals deposed by any Attorney General’s office during the course of 

investigating USA Discounters (collectively, “Interested Individuals”). For so long as USA 

Discounters has a registered agent in the Commonwealth of Virginia, the obligation to provide 

notice to any Interested Individual shall be deemed satisfied if notice directed to USA Discounters 

is served upon such registered agent. At such time as USA Discounters does not have a registered 

agent in the Commonwealth of Virginia, the obligation to provide notice to any Interested 

Individual shall be satisfied by serving notice upon such persons, who shall be no more than three 

in number, as the registered agent may have designated in writing for that purpose. Any person 

designated to receive such notice may provide written notice of a successor designee. Any such 

written designations shall be provided to the Attorneys General pursuant to the provisions of 

paragraph 83. Nothing contained herein shall be construed to diminish any confidentiality 

obligations arising under state law with respect to materials or information obtained during the 

course of said investigation. Nothing contained herein shall be construed to require that this 

Agreement be kept confidential.  
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IV. Bankruptcy Court Approval Process 

USA Discounters and the Attorneys General agree to the following process regarding 

approval and consummation of this Agreement: 

62. This Agreement must be submitted to the Bankruptcy Court for final approval after 

notice and a hearing in accordance with Federal Rule of Bankruptcy Procedure 9019 and other 

applicable bankruptcy law. USA Discounters agrees (i) to file a 9019 Motion with the form and 

substance agreed to by the Attorneys General, within five (5) calendar days after the date on which 

the Agreement has been executed by all the Parties; (ii) not to withdraw the 9019 Motion after it 

has been filed; and (iii) not to file any other motion, application, pleading, or request that is in any 

respect inconsistent with the 9019 Motion, or that would threaten, hinder, or prevent the relief 

requested in the 9019 Motion. 

63. Except with respect to applicable provisions of Part IV and Part V of this 

Agreement and the interim measures described in paragraphs 40 and 45, none of the terms or 

provisions of this Agreement shall be effective and binding on any of the Parties or any other 

creditors and parties in interest until the Effective Date.  

64. Upon execution of this Agreement, in order to provide the Parties an opportunity 

to obtain the Approval Order, the Attorneys General shall suspend all pending Consumer 

Protection investigatory or other proceedings relating to Consumer Protection and not commence 

any Consumer Protection litigation in any forum, as it relates to USA Discounters and the Claims.  

65. If the Bankruptcy Court declines to approve this Agreement despite the reasonable 
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efforts of the Parties to obtain such approval, then (i) this Agreement shall be null and void and of 

no force or effect (other than with respect to the evidentiary stipulations in paragraphs 67 and 72 

of this Agreement) and (ii) the Parties’ respective rights and remedies with respect to all matters 

addressed by this Agreement shall be fully reserved and the Parties shall be restored to their 

respective positions, status quo ante, as of the date on which the Agreement was executed by all 

the Parties.  

V. Miscellaneous 

66. By its execution and delivery of this Agreement, each of the Parties hereby 

irrevocably and unconditionally agrees that any dispute regarding the interpretation or enforcement 

of, or otherwise relating to, this Agreement shall be resolved by the Bankruptcy Court, which shall 

have and retain jurisdiction and judicial power to enforce all the provisions of this Agreement 

(which shall be imposed and binding on the Parties through the Approval Order as a judgment and 

consent decree), including the injunctive relief contained herein, and to resolve any disputes with 

respect to and enforce this Agreement as a “core” matter under 28 U.S.C. § 157(b); provided, 

however, that if the Bankruptcy Court declines to exercise jurisdiction or upon the closing of the 

Bankruptcy Cases, then any dispute regarding the interpretation or enforcement of, or otherwise 

relating to, this Agreement will be resolved by any state court of competent jurisdiction in the state 

of the Attorney General who is party to such action. Any such court in which an action is brought 

pursuant to this paragraph shall have concurrent jurisdiction to interpret this Agreement and 

enforce any of its provisions. Any violation of this Agreement may result in the imposition of any 
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legal or equitable relief allowable under applicable law. If any future action by USA Discounters 

is both a violation of this Agreement and a violation of applicable law, the Attorney General taking 

enforcement action may either (i) enforce the Agreement as provided in this paragraph or (ii) take 

enforcement action in any court having jurisdiction with respect to such violation of law. 

67. USA Discounters represents and warrants, through the signatures below, that the 

terms and conditions of this Agreement are duly approved, and execution of this Agreement is 

duly authorized. Nothing in this paragraph affects USA Discounters’ (i) testimonial obligations or 

(ii) right to take legal or factual positions in defense of litigation or other legal proceedings to 

which the Attorneys General are not a party. This Agreement is not intended for use by any third 

party in any other civil or administrative proceeding, court, arbitration, or other tribunal, and is not 

intended, and should not be construed, as any concession, as evidence of or an admission of 

wrongdoing or liability by USA Discounters except to the extent allowed in a state court 

proceeding by Tenn. Code Ann. § 47–18–109. The Parties agree that nothing in this Agreement 

shall create any private rights, causes of action, third party rights, or remedies for any individual 

or entity against USA Discounters. The Parties further agree that nothing in this Agreement shall 

be construed to create, waive, or limit any private right of action. This Agreement is not intended 

to permit, nor do the Attorneys General intend to provide, an avenue for consumers to obtain more 

than single restitution for any identical allegation resolved in this Agreement. 

68. Any future practice of the conduct described in this Agreement may be utilized by 

the Attorneys General in future enforcement actions against USA Discounters and its affiliates, 
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including, without limitation, to establish a pattern or practice of violations or the continuation of 

a pattern or practice of violations or to calculate the amount of any penalty, however, this shall not 

prejudice the right of USA Discounters to maintain that such practice or conduct is lawful. 

69. The Parties hereby represent and warrant that they have not assigned or otherwise 

transferred any Consumer Protection claim that they may have had against the other, or asserted 

any such claims in any other action or proceeding.  

70. If for any reason, any provision of this Agreement is determined to be invalid or 

unenforceable, such provision shall be automatically reformed to embody the essence of that 

provision to the maximum extent permitted by law. In the event that such reformation of the invalid 

or unenforceable provision is not feasible, then such invalidity or unenforceability shall not affect 

any other provision of this Agreement.  

71. To the extent not already provided under this Agreement, USA Discounters shall, 

upon request by the Attorneys General, provide all documentation and information reasonably 

necessary for the Attorneys General to verify compliance with this Agreement.  

72. This Agreement constitutes a compromise of the Parties’ disputes. Nothing 

contained herein shall constitute or be deemed to be an admission or concession by any Party as 

to any matter. All pre-execution drafts of this Agreement and all communications among counsel 

for the Parties regarding this Agreement and the exhibits or schedules hereto (collectively, the 

“Negotiation Materials”) constitute settlement discussions pursuant to Federal Rule of Evidence 

408 and any other applicable rules of similar import. The Negotiation Materials, and any 
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documents or statements referred to therein, shall not be admissible in evidence against any Party 

in any litigation, matter, or proceeding between the Parties or involving any other parties.  

73. Notwithstanding anything in this Agreement, if compliance by USA Discounters 

with any provision of this Agreement would render compliance with any existing or future 

provision of state or federal laws or regulations relating to the same subject matter impossible or 

unlawful, then compliance with such provision of state or federal law or regulation shall be deemed 

compliance with the relevant provision of this Agreement. USA Discounters shall provide written 

notice to the Attorneys General within fifteen (15) days of its determination that state or federal 

law or regulation renders compliance with a provision of this Agreement impossible or unlawful.  

74. This Agreement is the product of good faith negotiations between the Parties and 

their respective counsel. There shall be no presumption that any ambiguity in this Agreement is to 

be construed against any one of the Parties. 

75. This Agreement may be executed in counterparts, each of which shall be deemed 

to be an original, but all of which, taken together, shall constitute one and the same agreement. 

Copies of executed counterparts transmitted by telecopy, PDF images, or other method of 

electronic transmission shall be considered original executed counterparts provided that receipt of 

copies of such counterparts is confirmed. 

76. Each Party shall bear its own fees and expenses, including all attorneys’ and 

accounting fees, incurred in connection with the matters that are the subject of this Agreement. 

77. Nothing in this Agreement shall be construed as allowing USA Discounters to 
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violate any law, rule, or regulation. 

78. Subject to Bankruptcy Court approval, after notice and a hearing as provided for by 

11 U.S.C. § 102, each person executing this Agreement on behalf of an entity represents and 

warrants to the others that he/she has authority to execute this Agreement on behalf of and to bind 

the entity thereto. 

79. Starting 30 days after the Effective Date and continuing until such time as the relief 

and obligations in paragraphs 35–38 of this Agreement are distributed, applied, or otherwise 

completed, USA Discounters shall provide to the Attorneys General a status report every thirty 

days. Such report shall include, but is not limited to, which accounts have been deemed satisfied, 

credited, or otherwise affected; the extent to which such accounts have been deemed satisfied, 

credited, or otherwise affected; and any other information that USA Discounters deems relevant 

to the report. Nothing in this paragraph shall be construed to limit the applicability of paragraph 

71. 

80. This Agreement shall be binding upon, and shall inure to the benefit of, the 

predecessors, successors, heirs, receivers, and assigns of the Parties, and each of them. The 

Released Parties not otherwise Parties to this Agreement are intended third-party beneficiaries of 

paragraphs 53-59 of this Agreement, and, as such, shall be entitled to enforce and rely on such 

provisions. 

81. This Agreement shall be binding on and inure to the benefit of any subsequently 

appointed Chapter 11 or Chapter 7 Trustee, other estate representative, or administrator under a 
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Chapter 11 plan. 

82. Except as set forth in paragraph 61, this Agreement constitutes the entire agreement 

between the Attorneys General and USA Discounters and supersedes any prior communication, 

understanding or agreement, whether written or oral, concerning the subject matter of this 

Agreement, including, without limitation, any prior term sheets. No Party has entered into this 

Agreement in reliance on any other Party’s prior representation, promise, or warranty (oral or 

otherwise) except for those that may be set forth expressly herein.  

83. All notices, requests, and other communications to any Party pursuant to this 

Agreement shall be in writing and shall be directed as follows: 

If to the Attorneys General to: 

Stephen J. Sovinsky 
Assistant Attorney General 
Office of the Attorney General of Virginia 
202 North 9th Street 
Richmond, Virginia 23219 
E-mail: SSovinsky@oag.state.va.us 
 
Deputy Attorney General 
Consumer Protection and Advocate Division 
Tennessee Office of the Attorney General 
315 Deaderick Street, 20th Floor 
Nashville, Tennessee 37201 
Email: travis.brown@ag.tn.gov  
 
Laura M. Tucker, Deputy Attorney General 
Office of the Nevada Attorney General 
Bureau of Consumer Protection 
100 North Carson Street 
Carson City, Nevada 89701 
E-mail: LMTucker@ag.nv.gov 
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Or to other such representative of the Attorneys General as the Virginia Attorney 
General’s Office, Tennessee Attorney General’s Office, or Nevada Attorney 
General’s Office may, in writing, hereafter identify. 
 
If to USA Discounters to:  

Siran S. Faulders 
Troutman Sanders LLP 
1001 Haxall Point  
Richmond, Virginia 23219 
Tel: (804) 697-1200 
Fax: (804) 698-6058 
Email: siran.faulders@troutmansanders.com 
 
Lee R. Bogdanoff 
Klee, Tuchin, Bogdanoff & Stern LLP 
1999 Avenue of the Stars, 39th Floor 
Los Angeles, California 90067 
Tel:  (310) 407-4000 
Fax:  (310) 407-9090 
Email: lbogdanoff@ktbslaw.com 

   

  Or to such other persons as USA Discounters may, in writing, hereafter identify. 

 84. This Agreement shall be presented to the Bankruptcy Court for approval when 

signed by USA Discounters and the Attorneys General of all the States listed on page one of the 

Agreement; however, USA Discounters may, in its sole discretion, elect to proceed with this 

Agreement without the signature of any Attorney General, in which event this Agreement shall 

have no force or effect with respect to such non-signing Attorney General unless such non-signing 

Attorney General later signs the Agreement on or before the Effective Date.  
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In the Matter of: 
USA Discounters, Ltd. (d/b/a USA Living)  
 
Settlement Agreement 
 
 
Dated: August ____, 2016 
 
 
USA DISCOUNTERS, LTD. 
 

By:  __________________________ 
  SIRAN S. FAULDERS 
  Troutman Sanders LLP 
  Counsel for USA Discounters, Ltd. 
 
USA DISCOUNTERS HOLDING COMPANY, INC.  
 
 
By:  ___________________________ 
 
 
USA DISCOUNTERS CREDIT, LLC 
 
 
By:  ___________________________ 
 
 
  



PRIVILEGED AND CONFIDENTIAL 
FOR SETTLEMENT PURPOSES ONLY 

AUGUST 29, 2016 
 

 
Page 34 of 34  

In the Matter of: 
USA Discounters, Ltd. (d/b/a USA Living)  
 
Settlement Agreement 
 
 
Dated:  _____   
 
(Insert Name)  
Attorney General 
 

By:  __________________________ 

  (Signature Block) 
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	a) Reynolds, Sr. shall immediately advertise the boat for sale through an online auction service or place the boat for sale through an appropriate broker or boat listing service and provide notice to Plaintiffs of the proposed sale price;
	b) Reynolds, Sr., represents that no encumbrances have been added to the boat since he provided his sworn financial statement of June 26, 2015, and that he will make the loan repayments due on the boat loan and not otherwise add any encumbrances after...
	c) Until the boat is sold, Reynolds, Sr. shall i) maintain the boat in good working order and in the same condition as reported in his sworn financial statement of June 26, 2015; ii) take no action to diminish the value of the boat; iii) remain curren...
	d) If, after 90 days from the date of entry of this Order, the boat has not been sold, Reynolds, Sr. shall immediately either i) retain an auction company, direct such auction company to sell the boat at a public auction, and pay the net proceeds to t...
	e) Reynolds, Sr. shall in no way profit from the sale of the boat, including by sharing in any sales commission or fee, or by receiving anything of value in kind.  Upon sale of the boat, Reynolds, Sr. shall forever waive, release, discharge, and discl...

	3. Further execution of the monetary judgment shall be suspended as to Reynolds, Sr., subject to Sections VII.C.4-5, below.  Plaintiffs’ agreement to the suspension of the judgment owed by Reynolds, Sr. is expressly premised upon the truthfulness, acc...
	4. The suspension of the judgment will be lifted as to Reynolds, Sr. if, upon motion by any Plaintiff, the Court finds that Reynolds, Sr. failed to disclose any material asset, materially misstated the value of any asset, or made any other material mi...
	5. The suspension of the judgment will be lifted as to Reynolds, Sr. if, upon motion by any Plaintiff State, the Court finds that Reynolds, Sr. has violated any provision of Section II, above, and a judgment in the amount set forth in Section VII.A ab...


	VIII. ADDITIONAL MONETARY PROVISIONS
	IX. ORDER ACKNOWLEDGMENTS
	IT IS FURTHER ORDERED that Reynolds, Sr. provide acknowledgment of receipt of this Order:
	X. COMPLIANCE REPORTING
	A. One year after entry of this Order, Reynolds, Sr. must submit a compliance report, sworn under penalty of perjury.  Reynolds, Sr. must:
	B. For ten years after entry of this Order, Reynolds, Sr. must submit a compliance notice, sworn under penalty of perjury, within 14 days of any change in the following:
	1. Reynolds, Sr. must report any change in: (a) any designated point of contact; or (b) the structure of any entity that he has any ownership interest in or controls directly or indirectly that may affect compliance obligations arising under this Orde...
	2. Reynolds, Sr. must report any change in:  (a) name, including aliases or fictitious names, or residence address; or (b) title or role in any business activity, including any business for which he performs services, whether as an employee or otherwi...

	C. Reynolds, Sr. must submit notice of the filing of any bankruptcy petition, insolvency proceeding, or similar proceeding by or against him within 14 days of its filing.
	D. Any submission required by this Order to be sworn under penalty of perjury must be true and accurate and comply with 28 U.S.C. § 1746, such as by concluding:  “I declare under penalty of perjury under the laws of the United States of America that t...
	E. Unless otherwise directed by a Commission representative in writing, all submissions to Plaintiff Federal Trade Commission pursuant to this Order must be emailed to DEbrief@ftc.gov or sent by overnight courier (not the U.S. Postal Service) to:

	XI. RECORDKEEPING
	A. Accounting records showing revenues from all goods or services sold or billed;
	B. Personnel records showing, for each person providing services, whether as an employee or otherwise, that person’s name; address; telephone number; job title or position; dates of service; and reason for termination (if applicable);
	C. Records of all consumer complaints, whether received directly or indirectly, such as through a third party, and any response;
	D. All records necessary to demonstrate full compliance with each provision of this Order, including all submissions to Plaintiff Federal Trade Commission; and
	E. A copy of each unique advertisement or other marketing material.

	XII. COMPLIANCE MONITORING
	A. Within 14 days of receipt of a written request from a representative of any Plaintiff, Reynolds, Sr. must submit additional compliance reports or other requested information, which must be sworn under penalty of perjury; appear for depositions; and...
	B. For matters concerning this Order, Plaintiffs are authorized to communicate directly with Reynolds, Sr.  Reynolds, Sr. must permit representatives of any Plaintiff to interview any employee or other person affiliated with him who has agreed to such...

	XIII. RETENTION OF JURISDICTION
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