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A. Legal Authority for HLW
Interpretation

As DOE explained in the October 10
Notice, DOE interprets the term ‘‘high-
level radioactive waste,”" as stated in the
AEA and the NWPA, in a manner that
defines DOE reprocessing wastes to be
classified as either HLW or non-HLW
based on the radiological characteristics
of the waste and whether the waste can
be disposed of safely in a facility other
than a deep geologic repository. Having
fully considered all comments received,
DOE continues to believe that the HLW
interpretation is legally sound,
technically appropriate, and fully
protective of human health and the
environment.

DOE's purpose in issuing the
interpretation in the form of an
interpretative rule within the meaning
of section 553(b) of the Administrative
Procedure Act (APA, 5 U.S.C. 553(b)} is
to provide the public with a clear and
transparent explanation of DOE'’s view
of a specific legal question—the
meaning of the term HLW, including the
authority that Congress conferred on
DOE through that term. DOE's
interpretation is, however, only one
factor in initiating a broader process of
identifying potential options for
disposing of reprocessing wastes that
are determined to not require disposal
in a deep geologic repository. DOE will
continue its current practice of
managing all its reprocessing wastes as
if they were HLW unless and until a
specific waste is determined to be
another category of waste based on
detailed technical assessments of its
characteristics and an evaluation of
potential disposal pathways.

1. DOE Authorities

Consistent with its long-standing
authority under the AEA to ensure that
radioactive waste from the United
States’ defense program is managed and
disposed of in a safe manner, DOE has
the legal authority to interpret the term
HLW in the AEA and the NWPA to
determine that certain of its
reprocessing wastes are not HLW based
on their radiological characteristics.
This interpretation is consistent with
the AEA, the NWPA, and Section 3116
of the 2005 Ronald Reagan National
Defense Authorization Act (Section
3116, Pub. L. 108-375).

The significance of “highly
radioactive.” Commenters stated that
under the NWPA DOE lacks the legal
authority to determine that certain
reprocessing wastes are non-HLW based
on their radiological characteristics
because Congress defined HLW based
only on its source. The plain language

of the HLW definition contradicts this

exclusively “source-based" (1 ) 2

interpretation. ‘
The AEA and NWPA define HLW as:

(A) the highly radioactive material
resulting from the reprocessing of spent
nuclear fuel, including liquid waste
produced directly in reprocessing and any
solid material derived from such liquid waste
that contains fission products in sufficient
concentrations; and

(B) other highly radioactive material that
the Commission, consistent with existing
law, determines by rule requires permanent
isolation.

42 U.S.C. 10101(12); see also 42 U.S.C.
2014(dd). In Paragraph A, Congress
limited HLW to those materials that are
“‘highly radioactive.” This limiting term
applies to all reprocessing waste.
including the "“liquid waste produced
directly in reprocessing’ and “any solid
material derived from such liquid
waste.” The use of the limiting term
“highly radioactive’” demonstrates that

Congress intended to distinguish (1).3
between waste that is “highly :

radioactive” and waste that is not. If
Congress had intended to define all
reprocessing waste as HLW regardless of
its radiological characteristics, it would
not have included the “highly
radioactive' requirement and instead
defined HLW as “all waste material
resulting from the reprocessing of spent
nuclear fuel.” Similarly, for “any solid
material derived from" the “liquid
waste produced directly in
reprocessing,” Congress also specified
that in addition to being “highly
radioactive” it must also contain fission
products in "‘sufficient concentrations."
The terms “highly radioactive” and
“sufficient concentrations" are not
defined in the AEA or the NWPA. By
providing in Paragraph A that liquid
reprocessing waste is HLW only if it is
"highly radioactive,” and that solid
material derived from liquid
reprocessing waste is HLW only if it is

“highly radicactive” and contains
fission products in “sufficient (1).4
concentrations” without further

defining these standards, Congress left it
to DOE, for its reprocessing wastes, to
determine when the standards are met.
That is what DOE has done through its
interpretation. DOE has evaluated the
meaning of those terms based on its
historical knowledge, experience, and
expertise in managing reprocessing
wastes. DOE's interpretation is an
articulation of the technical criteria that
can be applied to individual waste
streams on a case-by-case basis to
determine whether the standard for
HLW has been met. DOE also notes that
in their comments on the interpretation,
the NRC staff stated that they ““agree

with the concept proposed in Federal (1).5

Register October 10 Notice (83 FR
50909) that radioactive waste may be
classified and disposed of in accordance
with its radiological characteristics."
DOE places significant weight on the
NRC's views of matters relating to the
safe management and disposal of
radioactive waste, including this HLW
interpretation.

Distinguishing between HLW and non-
HLW based on the need for disposal in
a deep geologic repository. Commenters
stated that DOE'’s interpretation is
circular, and that there is no basis for
the interpretation that if waste does not
require disposal in a deep geologic
repository then it is not HLW. DOE
disagrees, DOE's interpretation is
consistent with the statutory text, the
underlying purposes of the AEA and the
NWPA, and the well-established
principles of the NRC's regulatory
structure for the disposal of low-level
radioactive wastes (LLW).

As discussed above, without further
defining the terms “highly radioactive”
and “sufficient concentrations,"
Congress left it to DOE to determine
when reprocessing waste meets the
standards. The statutory context is
fundamental to determining the
meaning of the terms “highly
radioactive’ and *‘sufficient
concentrations.” Through the AEA
Congress conferred on DOE the
responsibility to “provide for safe
storage, processing, transportation, and
disposal of' reprocessing and other
radioactive wastes resulting from the
United States’ defense program. See 42
U.S.C. 2121(a)(3), 5814, 7151(a). DOE's
primary objective in fulfilling this
statutory responsibility is to manage and
dispose of radioactive waste in a
manner that fully protects the public
and the environment from the hazards
posed by the waste. Similarly, a primary
purpose of the NWPA is to identify
those materials for which disposal in a
deep geologic repository is the only
metiod that would provide reasonable
assurance that the public and the
environment will be adequately
protected from the radiological hazards
the materials pose. See 42 U.S.C.
10131(b); 10101(12), (18). As the NRC
has explained,

Thle] combination of highly-concentrated,
short-lived nuclides together with other very
long-lived nuclides has historically been
described by the term ‘high-level radioactive
wastes' (HLW), There has long been a
recognition that such waste materials require
long- term isolation from man’s biological
environment. . .

Advance Notice of Proposed
Rulemaking, Definition of High-Level
Radioactive Waste, 52 FR 5992, 5993
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ol any reprocessing wastes from the
WVDP.

5. Compliance With the National
Environmental Policy Act

Commenters stated that the HLW
interprelation is a major lederal action
affecling the quality of the human
environment, and thalt DOE is required
lo prepare a NEPA analysis that
specifically addresses the polential
environmenltal impacts of the
interprelation. DOE disagrees thal the
HLW interpretation requires the NEPA
analysis suggested by the commenters.

As discussed above, through this
Supplemental Notice, DOE is only
staling its understanding of the proper
interprelation of the slalulory text in
light of the language and purpose of the
lwo Acts. Again, issuance of this Notice
does nol change how DOE will manage
any parlicularreprocessing wasltes, and
it does not commit DOE to any specific
disposal pathways for any reprocessing
wastes. Rather, DOE's inlerpretation
helps iniliate a wasle-specific decision-
making process that will include
appropriate engagement with

stakeholders before any final decisions

could or will be made that potentially
would resull in any environmental
impacts. As explained above, and in the
NOI, DOE is separately initiating a
NEPA process o study the potential
environmental impacts associaled with
implementing the interpretation to
dispose of certain waste from the
Savannah River Site at a commercial
disposal facility located outside South
Carolina licensed by either the Nuclear
Regulatory Commission (NRC) or an
Agreement Stale under 10 CFR part 61
{o receive low-level radioactive waste.
If. in the [uture, DOE proposes an
additlional action to which NEPA would
apply, such as implementation of this
interpretation with respect o other
specific wastes, DOE will likewise
analyze such a proposal pursuant o
NEPA.

B. Technical Basis for HLW
Interpretation

DOE is committed to the safe and
environmentally sound disposal of all
its racdlioaclive waste, and the HLW
interpretation enhances rather than
lessens DOE's commitment to that
outcome. Commentlers. expressed
concern Lhat, in effect, DOE's HLW
interpretation would lead to the less
rigorous and sale disposal of radioaclive
wastes without a sufficient technical
basis. However, the source of the waste
does not dictale its safe disposal—the
radiological characteristics of the wasle
and the requirements ol the disposal
facility operate logether to ensure safe

disposal. Reprocessing wastes thal meet
the crileria for non-HLW can be salely
disposed along with other non-
reprocessing wastes (with similar wasle
characleristics) that meet the disposal
facility's requirements. The
requirements that ensure the health and

closure of the disposal [acility. Disposal
facilities have other requirements that
must be met for disposal of the waste,
including for example satisfaction of
wasle acceplance criteria (WAC). The
WAC are the technical and
administrative requirements a waste

safety of the public, workers, and th (14 ,]>usl meel o be accepled al a disposal

environment! are long-standing and
embedded in DOE's and the NRC's
regulations and implementing

procedures and documents (e.g., design,
permitting, and operations processes for
disposal of LLW). All commercial

cility (e.g., wasle characterizalion,
waste form acceptabilily, quality
assurance), and are established to
ensure lhe disposal facilily, in total,
meets its safety-based performance
bjectives.*

DOE disposal facililies must be

nd
(14.2)

Although DOE's plain reading of the
tatutory definition of HL stands on

designed, constructed, operated, arrer

closed to meel relevant safety standards.

including performance objectives.

its own, the following information is
provided to further public

Commercial LLW disposal facililiga==s——tinderstanding of the interpretation from
licensed by cither the NRC or (14.3)h technical perspective.

Agreemen! States under 10 CFR par

accordance with DOE Order 435.
associaled manuals, guides, and gther

directives. Tank closures in the slates of

Idaho and South Carolina must comply
with Sectlion 3116, while tank closures
in Washington must comply with the
requirements ol DOE Order 435.1.

The HLW inlerpretation and the two
criteria for non-HLW are based on well-
established approaches for waste
classification and disposal. The [irsl
criterion is derived directly from the
NRC's wasle classification system
established in the 1980's under 10 CFR

61.55. The second crilerion is consistenl

with both the NRC's alternative
classification system (10 CFR 61.58,
Alternative Requirements for Waste
Classification and Characleristics, and
10 CFR 61.55(a)(2)(iv). Waste
Classification) and DOE Manual
435.1-1, which regulates the safety of
LLW disposal facilitics according lo
demonstrated compliance with public
health and worker salety-based
performance objeclives. The NRC's
perlormance objectives lor commercial
LLW disposal facilities (10 CFR part 61,
subpart C) and the DOE performance
objectives for DOE LLW disposal
facilities (DOE M 435.1-1, Chapler IV,
Paragraph P) are comparable in their
standards and focus on protecling the
environment, workers, and the public.
Both criteria 1 and 2 directly
incorporalc the requirement that a
reprocessing waste must meet the
performance objectives of a LLW
disposal facility to be determined as
non-HLW. As further explained below,
performance objectives set forth the
overarching radiological standards
necessary to protect the health and
safety ol individuals and the gencral
population from radiological releases,
both during operation and following the

> 1 Criterion 1—Wasle Al or Below Class

LLW disposal facilities owned by DOE
must be authorized by DOE in  ((14.4)

C LLW Limits

Criterion 1, as stated in the October 10
Notice. provided that a reprocessing
waste is non-HLW i the waste: “does
nol exceed concenltration limits for
Class C low-level radioactive waste as
set out in section 61.55 of title 10, Code
of Federal Regulations.” This criterion
has been revised to clarify that a wasle
must also meel the performance
objectives of a disposal facility. The
revised criterion provides that a
reprocessing wasle is non-HLW if the
wasle: “does not exceed concentration
limits for Class C low-level radioactive
wasle as set out in seclion 61.55 of title
10, Code of Federal Regulations, and
meets the performance objectives of a
disposal facility.” This crilerion would
be applicable only to DOE waste
suilable for off-site disposal at a
commercial disposal [acility regulated
by the NRC or an Agreement State.

Commenters offered a number of
observations aboul criterion 1, as
originally stated. Commenters noted
that this criterion does not require thal
the waste comply with the performance
objectives ol a LLW facility, only that it
meet the 10 CFR 61.55 concentralion
limits. Other commenters believed it to
be unreasonable because, for example, it
would permit DOE to convert HLW o
non-HLW by dilution or concentration
averaging (e.g., mixing with grout); DOE
reprocessing wastes have dilferent
radionuclides than commercial LLW;
and DOE would nced to employ
statistical sampling lo accurately
characterize wasle for the purposes of
assessing whether it meels the Class C

“Each disposal facility has its own WAC. which
are dictated in part by the physical characteristics
of i sile. An example of a site-specific WAC for the
WCS commurcial disposal facility in Texas is
availuble at- kufn:f/vwavavestexas.com/pdfs/forms.
and-docs/Waste%20 Acceptance s 20Crileria-u.paf.
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standard. On the other hand, several
commenters believed this crilerion was
reasonable based on its technical merit,
and supported DOE in its technical
rationale for this criterion. These
comments are addressed below: a
comparison of NRC and DOE safely
goals and performance objectives for
LLW disposal facilities is provided in
Appendix A of this document.
Compliance with performance
objectives. In response to comments,
DOE has revised this criterion to
expressly state that the reprocessing
waste must meel the performance
objectives of a disposal facility. DOE
understands thal a waste meeting the
concenlration limits in the tables in 10
CFR 61.55 alone is not sulficient lo
effectuate the disposal of non-HLW al a
disposal facilily. If a certain
reprocessing wasle stream is delermined
by waste characterizalion data and
analysis lo have concentrations
satisfying Class A, B, or C using the 10
CFR 61.55 tables, and meets the
performance objectives of a disposal
facility, then the wasle stream is non-
HLW. This process is consistent with
how DOE disposes of non-reprocessing
waste (e.g.. soils and debris from
environmental restoralion and
decontamination and decommissioning
[D&D] of nuclear facilities) that the
Department determines is appropriate
for DOE disposal facilities or, off-site
commercial disposal. The process is
also consistent with how industry
routinely disposes ol LLW in
commercial disposal facilities.
Concentralion Averaging. Application
of DOE's inlerpretation would nol resull
in improper dilulion of a reprocessing
wasle stream. Dilution of a wasle stream
Lo meel concentration limits is not
permitted by DOE (Implementation
Guide, Section II-A, page I1-4) or the
NRC (Concentration Averaging and
Encapsulation Branch Technical
Position, Revision 1 (February 2015)).
Some types of stabilization (e.g.,
grouling), solidification, or other
treatment would resull in reductions of
radionuclide concentrations. However,
this is not dilution if stabilization or
solidificalion is required by disposal
siles' wasle acceplance criteria lo
immobilize radioaclive constituents and
meel long-term performance objeclives.
Grout, for example, is a proven safe and
effeclive technology that continues to be
used by DOE and other national and
international parties to slabilize
radioactive wasles, including certain
tank wastes, for disposal. Use of
stabilization agents lor this purpose is
consistent with the NRC's
Concentration Averaging and
Encapsulation Branch Technical

Position, which allows mixing of
nonradioactive constituents with
radioaclive wasle (e.g., solidification,
encapsulation, or additives used in
thermal processing) provided the
mixing has a purpose other than
reducing the waslte classificalion, such
as waste slabilizalion or process control.
Furthermore, the addition of
stabilizalion agents to the waste prior Lo
disposal is often necessary to meet the
NRC requirements in 10 CFR 61.56,
Waste characterislics (e.8., 1o ensure
structural stability of the waste form).

Radionuclides in DOE reprocessing
wasle. Commenters noted that DOE
reprocessing wastes are unique, and il
may be improper o consider some DOE
reprocessing wastes as comparable 0
the LLW classificalion concenlration
limits in the NRC regulations thal are
based on generic LLW [rom the
commercial seclor. Commenlers noted
that some DOE reprocessing waste
streams, in parlicular those that are-not
currently treated, may conlain unique
radionuclides. This does nol mean that
the criterion is improper, only that, as
DOE has slated in the October 10 Notice
and this Supplemental Nolice, wasle
classification and any disposal decision
would not be made until DOE completes
wasle characlerization, among other
prerequisitc actions (e.g., app?icable
NEPA compliance). The results of this
analysis, and the ability to meel
performance objectives at the intended
disposal facility would diclate the
ultimale waste classification for
disposal purposes.

Regarding 10 CFR 61.55, table 1
addresses seven specific radionuclides
and alpha emitters with hall-lives
greater than five years, and lable 2
includes four additional specific
radionuclides with the Class C limits.
These nuclides identified by NRC are
the most mobile and problematic of all
possible key radionuclides and their
concentration determine the
classification of the wasle. Rc%ardless of
classification, compliance with
performance objectives is cnsured
through compliance with the disposal
facility waste acceplance crileria for all
key radionuclides. For DOE facilities,
which do not follow the 10 CFR 61.55
wasle classification tables, and the NRC/
Agreement Stale facilities, the full range
of radionuclides would be considered as
part of the regulatory review of a

facility’s ability lo meet applicable (17)
performance objectives.

Sampling. DOE will conlinue to use
the exisling framework of guidelines,
best practices, regulations, and other
mechanisms to ensure that each wasle
stceam—whether {rom reprocessing or
ather sources—is properly characlerized

before it is received by a treatment,
storage, or disposal facility. DOE follows
established practices to characterize and
document radioaclive waste in
sufficient detail to ensure safe
management and compliance with the
waste acceplance requirements of any
facility receiving the wasle. These
practices are described in DOE M 435.1-
1 (e.g.. Chapter II-L, page 1I-5, and
Chapter IV-1, page 1V—4); DOE G 435.1-
1 (e.g., Chapter II-L, page [I-78, and
Chapter IV-I. page [V-70); EPA
guidance (e.g., Hazardous Waste Test
Methods/SW-846, Guidance on
Systematic Planning Using the Data
Qualily Objectives Process, etc.); NRC
guidance (e.g., Concentration Averaging
and Encapsulation Branch Technical
Position): DOE or commercial facility
wasle acceplance crileria: and DOE
wasle analysis plans and sampling and
analysis plans for specific wasle sireams
or activilies (e.g., tank waste retrieval):
and other documents.

2. Criterion 2—Waste Above Class C
Limils

Criterion 2, as slated in the October 10
Notice, provided thal a reprocessing
waste is non-HLW if Lthe wasle: “does
not require disposal in a deep geologic
reposilory and meels the performance
objectives of a disposal facility as
demonstraled through a performance
assessment conducled in accordance
with applicable regulatory
requirements.” This criterion has been
revised from “applicable regulatory
requirements' to “applicable
requirements.”” The revision was made
to more precisely reflect that
performance assessments are conducted
pursuant to DOE and NRC requirements,
guidance, and standards.

Commenters raised several concerns
aboul criterion 2, as originally stated.
Commenls regarding this crilerion
centered on DOE as a self-regulator,
with the ability to unilaterally
determine or change performance
slandards for ils own facilities. and
DOE's reliance on performance
assessments. Commenters also noted
more specific concerns, such as DOE's
use of performance objectives rather
than waste acceplance criteriaand the
need for DOE o counteract the
purported motivation of a commercial
disposal lacilily to accept any waste [or
a profil. As with criterion 1. these
comments are addressed below, and
Appendix A of this document contains
a comparison of NRC and DOE safety

goals and performance objeclives l'co'(/| 8)

LLW disposal facilities.

DOE regulalory role. Congress
conlerred on DOE the authority to, in
cerlain circumstances, self-regulate its
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characteristics of the waste and the site-
specific performance objectives of the
di facility.

concerns. Other commenters
raised the general concern that, under

commercial facilities in a safe and
technically sound manner. DOE has no
reason to find that the addition of its
non-HLW to this system would cause
any different or irresponsible action
from commercial entities.

3. Technical Basis for Not Removing
Key Radionuclides

Commenters were concerned by
DOE's interpretation, which does not
include the removal of key
radionuclides *to the maximum extent
pra as a condition for a
rep waste stream to be
determined non-HLW. This concern
related to all forms of disposal, whether

in (
at S
di a

this is an element of both the existing
435.1 WIR Criteria, and Section 3116.%

As ously explained, there is
nothi the statutory text of the AEA
or the thatr res
radion tobe ovedtothe

maximum extent technically and
economically practical prior to

t
concentrations, or requires permanent
isolation. As seq E
believes that ces s that

Lw

do

the
environment that would necessitate
their classification as HLW under the
AEA and NWPA.

4. Tank Closures

Commenters, in particular
ith
tanks,
roach to
the extent it would result in classifying

° As noted elsewhere, the requirements of Section
a1 app tow ed out of
So nao and of in another
state.

tank reprocessing wastes as non-HLW
and disposing of it in place.
Commenters believed the interpretation
is unreasonable in its application to
tank wastes, based on the concern that
tank waste from reprocessing is highly
radioactive as a matter of fact and,

understands the complex history and

pr e to re
ac e ng nts
that ma ementation. In this
case as r wastes, DOE will
i ns,
based
ors,

C. Implementation and Other Comments
on the HLW Interpretation

DOE received a number of comments,
from state and local representatives,
non-governmental organizations, and
individual members of the public

su stingthen inquiring
ab  more deta ation, e.g.,
waste inventory amounts, wastes

t

) sal

r

Department's implementation of its
interpretation. In particular,
commenters wanted to better
understand DOE's approach with regard
to state, local, and tribal consultation
when evaluating and implementing

disposal decisions NRC ulatory
role; confirmation mpli with
applic fede d

enviro ntal re ions and
agreements; potential environmental
justice is ; Waste
Isolation t and

availability of space in LLW facilities
with the addition of non-HLW.
DOE also received an assortment of
comments not directly related to its
retation, comme
d DOE to nd the s of the
interpretation to include all radioactive
waste, u um-233 e,
while io  thenee the
pretation at all pursued the
lopment ofad logic
repository at Yucca Mountain for SNF

ons and

. The qu
king

menters
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more information and details on

implementation actions are important to
DOE (and were constructive in assisting

DOE with its criteria for non-HLW), and
will be the subject of subsequent public
interactions when DOE undertakes
implementation. As stated in the
October 10 Notice seeking public
comment on the HLW interpretation,
juncture,

not made
any decisions on the classification or
disposal of any particular waste stream
at any location. At this time, it is
premature to conclude any detailed
sp
ns
go at
facility); DOE will not be changing how
it manages or disposes of its
r g wasle except pursuant to
s actions to implement this
interpretation, which would include
appropriate NEPA analysis for any
e

E
has not made any implementation
decisions, as mandated by law (Pub. L.
115-91, Sec. 3139), DOE prepared a
Report to Congress providing in part the
type of information requested by
commenters (and several commenters

ifically about the s of the
rt). The tis underg
interagency review and will not be
ilable until that review is
d the report is submitted to
c .
ation and compliance. DOE

will not undertake any implementation
actions without appropriate interactions
with applicable federal, state and local
agencies, and Native American
governments. The scope of
implementation will be considered site
by site, and conducted in full
compliance with existing statutes,
regulations, and DOE directives.

fically, will ¢ to

ly with spons under
existing requirements, agreements,
consent orders or permits including:
NEPA; CERCLA; RCRA; DOE Order
435.1 and its implementing documents;
and Section 3116, li i
and South Carolin O 1 r
input from affected state, local, and
tribal stakeholders, along with

governing regul ncies.
NRC regulato he Department
fully supports the NRC in its statutory
tory rol hre to
comme nuc ctivities

(including licensing disposal facilities),
as well as its historical and established

consultative role to DOE on the disposal
of its reprocessing wastes determined to

(22)



(23)
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not be HLW under DOE Order 435.1.
DOE's interpretation does not change

sexisti uthor ,eg,

ction 3 DOE ndsto
maintain its strong relationship with the
NRC, and wi ge with the NRC on
the best way tinue that

relationship when and as it applies its
HLW interpretation in the future.

Environmental Justice. Some
commenters were concerned that DOE's
interpretation violates the principles of
environmental justice, specifically the

ac and
ac
oa
disposal decisions. DOE is committed to
the principles of  ve nt-to-
government relat  hi h tribal
populations as embodied in Executive
Order (E.O.) 13175 and DOE's Order
144.1, as well as the 2010 United States’
announcement supporting the United
Nations Declaration of the Rights of
nous DOE al ains
itted on the of E.O.
12898 and the principles of
environmental justice. In this and other

X 1 nue
s , ding
o s

minority and low-income populations to
ensure their interests are taken into
account, consistent with environmental
justice principles and applicable NEPA
processes.

WIPP, All transuranic waste generated
from atomic energy defense activities to
be disposed of PP
with the WIPP Wi , as
amended, the WIPP Hazardous Waste

li mit, the WIPP waste

P criteria, and other applicable
n rren
n te th
d non 1d not be
d ofat WIPPbec e the
ecifically proh  stan e

P
from disposal at WIPP.

DOE believes that
th 1 rcial LLW disposal
capacity adeq
accomin s was well as

those from the commercial sector. The
Waste Control Specialists (WCS) Federal
Waste Facility accepts DOE Class A, B
or C LLW. Ener in Utah
(Clive) receives and DOE
Class A LLW.” These facilities have
several million cubic meters of disposal

ty of

e

that can be
used for DOE's eligible radioactive
wastes. DOE will continue to
LLW disposal capabilities and

r waste types

ing of SNF,
such as: The greater-than-Class C
(GTCC) LLW inventory included in the
Final Environmental Impact Statement

Gre an-Class C

tive and
GTCC-Like Waste, and also discussed in
the re al
Asses 1 of

Greater-Than-Class C (GTCC) Low-Level
Radicactive Waste and GTCC-Like
Waste at Waste Control Specialist in
Andrews County, Texas; and uranium-
233 waste
Yucca Mountain, At least one
commenter opined that DOE could
obviate the need for the HLW
rpretation if, instead, the
artment pursued the development of
log ory at Yucca
for HLW. Pursuit of
a deep geologic repository at Yucca
Mountain and DOE’s HLW
interpretation are not mutually
exclusive efforts, and DOE believes it is
necessary and appropriate to pursue
both. DOEa esthatY Mountain
istheonlys that can ly be
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considered for the disposal of HLW, and
the Administration has requested

gfromCo sstor the

Mountain  nsing eding. (25)
t'sin t n t
s not n

or the Department’s commitment toa
deep gealogic repository at Yucca
Mountain for the disposal of HLW.

IV. Conclusion

The Department bases its
interpretation of the statutory term HLW
on the statutory text and purpose. DOE's
interpretation is consistent with and

many types of radioactive wastes,
including those from its legacy

i thi s,
i he and
i no

reprocessing wastes are HLW by law,
and that where wastes can be safely

osed b nth io al
acteris the e, wastes
is HLW in tation,
NEPA pro escribed
in the NOI.

Signed at Washington, DC, on May 30,
2019.

Anne Marie White,
Assistant Secretary for Environmental
Management.
Appendix A

This add
compa ts of
for the al of LLW. While t

some d ces in the two syst h are
based on technical and administrative
requirements es ally
identical leve Ith safety
protection.

SAFETY GOALS AND COMPARISON OF NRC AND DOE PERFORMANCE OBJECTIVES

Safety goal

NRC performance objective for commercial facilities

DOE performance objective/measures for DOE facilities

reasonable assurance exisis that exposures to humans
are within the limits established in the performance
objectives . . . [10 CFR 61.40].

Standard for demonstrating
compliance.

Radioactive material released to the general environ-
ment in groundwater, surface water, air, soil, plants,
or animals must not result in a dose to the whole
body of in excess of 25 mrem annually. [10 CFR
61.41).

Protection of the General
Population.

7 There are two additional licensed LLW disposal

facilities for commercial compact waste only (the Ecology facility near Richland. Washington).

reasonable expectation that the performance objectives

identified in this Chapter are not exceeded as a re-
sult of operation and closure of the facility. [DOE
Manual 435.1-1 Ch. IV P(1)).

Dose to a representative member of the public shall not

exceed 25 mrem annually from all exposure path-
ways excluding the dose from radon and ils progeny
in air. [DOE Manual 435.1-1 Ch. IV P(1)(a)].

Barnwell, South Carolina facility and the U.S.
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SAFETY GOALS AND COMPARISON OF NRC AND DOE PERFORMANCE OBJECTIVES—Continued

Safety goal

NRC performance objective for commercial facilities

NRC adds organ-specific objectives: No dose to the

Protection of Individuals
from Inadvertent Intrusion.

Protection of individuals dur-
ing operations.

Stability of Disposal Facility

Composite Analysis of im-
pacts of All Sources of
Radioactive Material at a
DOE site.

thyroid in excess of 75 mrem/year and to any other
organ of any member of the public in excess of 25
mrem/year. [10 CFR 61.41).

—This cell intentionally blank—

Design, operation, and closure of the land disposal fa-

cility must ensure protection of any individual inad-
vertently intruding into the disposal site and occu-
pying the site or contacting the waste at any time
afler active institutional controls over the disposal site
are removed. {10 CFR 61.42] While a quantitative
limit is not specified, 10 CFR 61 Final EIS suggests
dose limit of 500 mrem/year [NUREG-0945,
NUREG-1854).

Operations at the land disposal facility must be con-

ducted in compliance with radiation protection stand-
ards set out in 10 CFR part 20 except for releases of
radioactivity in effluents from the land disposal facil-
ity, which shall be governed by 10 CFR 61.41. [10
CFR 61.43). Worker dose shall not exceed 5 rem/
year (10 CFR 20.1201) and public dose shall not ex-
ceed 100 mrem/year (10 CFR 20.1301).

The disposal facility must be sited, designed, used, op-

erated, and closed lo achieve long-term stability of
the disposal site and to eliminate to the extent prac-
ticable the need for ongoing active maintenance of
the disposal site following closure so that only sur-
veillance, monitoring, or minor custodial care are re-
quired. (10 CFR 61.44).

—This cell intentionally blank—

DOE performance objective/measures for DOE facilities

DOE adds air pathway objective: Dose to representa-
tive members of the public shall not exceed 10
mrem/year, excluding radon and its progeny. (DOE
Manual 435.1-1 Ch. IV P(1)(b)].

DOE adds an objective specifically for radon: Radon re-
lease shall not exceed an average flux of 20 pCiV/m?/
second at the surface of the disposal facility. Aller-
natively a limit of 0.5 pCiliter of air may be applied at
the facility boundary. [DOE Manual 435.1-1 Ch. IV
P(1)(c)).

For purposes of establishing limits on concentration of
radionuclides that may be disposed of near-surface,
an analysis of inadvertent human intrusion shall use
performance measures for chronic and acute expo-
sure scenarios of 100 mrem in a year and 500 mrem
total effective dose equivalent, excluding radon.
{DOE Manual 435.1-1 Ch. IV P(2)(h)).

Facilities, operations, and activilies shall meet the re-
quirements of 10 CFR part 835 and DOE Order
5400.5 (superseded by Order 458.1) for establishing
acceptable dose rates to workers and the public.
[DOE Manual 435.1-1 Ch. | 1.E(13)). Worker dose
shall not exceed 5 rem/year (10 CFR 835.202), pub-
lic dose in controlied area shall not exceed 100
mrem/year (10 CFR 835.208); and public does shall
nol(exceed 25 mrem/year (DOE Order 458.1, Section
4.h(1)).

Disposal Facility Closure Plans, includes a description
of how the disposal facility will be closed to achieve
long-term stability and minimize the need for active
maintenance following closure and to ensure compli-
ance with the requirements of DOE Order 5400.5,
Radiation Protection of the Public and the Environ-
ment. (superseded by Order 458,1) [DOE Manual
435.1-1 Ch, IV Q(1)(b) and Ch. IV M}

Dose at point of compliance from all interacting sources
does not exceed 30 mrem per year. [DOE Standard
5002-2017, Section 3.2.1.).

[FR Doc. 2019-12116 Filed 6-7-19; 8:45 am)
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Assessment for the
Commercial Disposal of Defense
Waste Processing Facility Recycle
Wastewater From the Savannah River
Site

AGENCY: Office of Environmental
Management, U.S. Department of
Energy.

ACTION: Notice.

SUMMARY: The U.S. Department of
Energy (DOE) announces its intent to
prepare an environmental assessment
(EA) pursuant to the National
Environmental Policy Act of 1969

tod of up to 10,

of st d (grouted)
Waste Processing Facility (DWPF)
recycle wastewater from the Savannah

nse

River Site (SRS) at a commercial low-
level radioactive waste (LLW) disposal
facility located outside of South
Carolina licensed by either the Nuclear
Regulatory Commission (NRC) or an
Agreement State. This effort will
analyze capabilities for alternative
treatment and disposal options through
the use of existing, permitted, off-site
commercial treatment and disposal
facilities.

ADDRESSES: This Federal Register
Notice (Notice) is available on https://
www.energy.gov/em/high-level-
radioactive-waste-hlw-interpretation.
The Draft EA will also be made
available at this website.

FOR FURTHER INFORMATION CONTACT:
James Joyce, U.S. Department of Energy,
Office of Environmental Management,
Office of Waste and Materials
Management (EM—4.2}, 1000
Independence Avenue SW, Washington,

DC 20585. Telephone: (301) 903-2151,
Email: James.Joyce@em.doe.gov.

SUPPLEMENTARY INFORMATION: The
DWPF recycle wastewater would be
treated, characterized, and if the
performance objectives and waste
acceptance criteria of a specific disposal
facility are met, DOE could consider
whether to dispose of the waste as LLW
under the Department’s high-level
radioactive waste (HLW) interpretation
published elsewhere in this issue of the
Federal Register. As DOE explained in
the Supplemental Notice, the HLW
interpretation does not change or revise
any current policies or other legal
requirements with respect to HLW. As
a result of this NEPA process, DOE may
consider what actions, if any, are
needed and appropriate to implement
any decision to dispose of the DWPF
recycle wastewater as LLW, -



McDougaII, Robert

From: Bereket Tesfu <btesfu@naag.org>
Sent: Thursday, June 20, 2019 2:59 PM
To: Bereket Tesfu

Subject: NAAG national environmental conference call



McDougalI, Robert

==-_- —————a
From: McDougall, Robert
Sent: Thursday, August 1, 2019 2:27 PM
To: Ring, Wilson
Subject: FW: State of Vt. vs 3M, et al
Attachments: 20190626 SOV v 3M et al Complaint AFFF.pdf

Hello Mr. Ring: Attached please find the complaint you were seeking via the e-mail below. This complaint is one of the
two PFAS-related complaints that this office filed on June 26th in Chittenden Superior Court. It is the case that concerns
PFAS and focuses specifically on AFFF, a firefighting foam.

More information about these complaints is in our June 27th press release:
https://ago.vermont.gov/bIog/2019/06/27/vermont-files—suit-against-manufacturers—of—pfas—chemicaIs-to-protect-

drinking-water-and-natural-resources/

While | am somewhat limited on what | can say regarding open matters, if you have further questions, please do not
hesitate to call me at my desk: 802 828-5506.

Sincerely,

Rob McDougall

Robert F. McDougall

Assistant Attorney General

Chief, Environmental Protection Division Office of the Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-3186

robert.mcdougall@vermont.gov

From: Ring, Wilson <wring@ap.org>

Sent: Thursday, August 1, 2019 9:58 AM

To: Jandl, Lauren <Lauren.Jandl@vermont.gov>
Subject: State of Vt. vs 3M, et al



Hi Lauren,

| see in Pacer this morning that a case filed by the AG's office in state court has been transferred to federal court.
The federal court docket number is 2:19-cv-00134-cr, Vermont Vs. 3M and a bunch of other defendants.

The federal court filing does not include the original complaint. Could you send that to me?

Thanks,

Wilson

The Associated Press
Wilson Ring,

Vermont Correspondent
94 Main St. Suite 1
Montpelier, Vt. 05602
0-802-229-0577
c-802-249-2745

Twitter: @wringap

Want to send news tips, documents, etc. securely and confidentially to AP https://securedrop.ap.org/

From: Jandl, Lauren <Lauren.Jandl@vermont.gov>

Sent: Wednesday, July 31, 2019 12:35 PM

To: agopress@list.vermont.gov

Subject: [AGOPress] Press Release: Attorney General's "Landlord Restoration Program" Pilot Concludes; Lead Law
Compliance Increases

The following press release information is sent to you by the Office of Vermont Attorney General.

The information contained in this communication is intended for the use of the designated recipients named above. If
the reader of this communication is not the intended recipient, you are hereby notified that you have received this
communication in error, and that any review, dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify The Associated Press immediately by
telephone at +1-212-621-1500 and delete this email. Thank you.



McDougaII, Robert

From: Ring, Wilson <wring@ap.org>
Sent: Thursday, August 1, 2019 2:30 PM
To: McDougall, Robert

Subject: RE: State of Vt. vs 3M, et al

Thanks for sending that to me. | was out of the country on vacation when you filed the state suit, which is why I didn't
remember it.

Wilson

The Associated Press
Wilson Ring

Vermont Correspondent
94 Main St. Suite 1
Montpelier, Vt. 05602
0-802-229-0577
c-802-249-2745

Twitter: @wringap

Want to send news tips, documents, etc. securely and confidentially to AP https://securedrop.ap.org/

From: McDougall, Robert <robert.mcdougall@vermont.gov>
Sent: Thursday, August 01, 2019 2:27 PM

To: Ring, Wilson <wring@ap.org>

Subject: FW: State of Vt. vs 3M, et al

Hello Mr. Ring: Attached please find the complaint you were seeking via the e-mail below. This complaint is one of the
two PFAS-related complaints that this office filed on June 26th in Chittenden Superior Court. It is the case that concerns
PFAS and focuses specifically on AFFF, a firefighting foam.

More information about these complaints is in our June 27th press release:
https://nam05.safelinks.protection.outlook.com/?url=https%3A%2F%ZFago.vermont.gov%ZFblog%2F2019%2F06%2F27
%2Fvermont-fiIes-suit-against-manufacturers-of—pfas-chemicals-to-protect-drinking-water-and-natural-
resources%ZF&amp;data=02%7C01%7ering%40ap.org%7Cfc1c65295e494746b84208d716adda95%7Ce442elabfd6b4
ba3abf3b020eb50df37%7C1%7C1%7C637002808273568298&amp;sdata=szk2ChYdjsd2kHYg0V6x9a RZ4ZmNplGQU4el
437018%3D&amp;reserved=0

While | am somewhat limited on what | can say regarding open matters, if you have further questions, please do not
hesitate to call me at my desk: 802 828-5506.

Sincerely,

Rob McDougall



Robert F. McDougall

Assistant Attorney General

Chief, Environmental Protection Division Office of the Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-3186

robert.mcdougall@vermont.gov

From: Ring, Wilson <wring@ap.org>

Sent: Thursday, August 1, 2019 9:58 AM

To: Jand|, Lauren <Lauren.Jandl@vermont.gov>
Subject: State of Vt. vs 3M, et al

Hi Lauren,

| see in Pacer this morning thgt a case filed by the AG's office in state court has been transferred to federal court.
The federal court docket number is 2:19-cv-00134-cr, Vermont Vs. 3M and a bunch of other defendants.

The federal court filing does not include the original complaint. Could you send that to me?

Thanks,

Wilson

The Associated Press
Wilson Ring

Vermont Correspondent
94 Main St. Suite 1
Montpelier, Vt. 05602
0-802-229-0577
c-802-249-2745

Twitter: @wringap

Want to send news tips, documents, etc. securely and confidentially to AP _
https://nam05.safelinks.protection.outlook.com/?url=https%3A%2 F%2Fsecuredrop.ap.org%2F&amp;data=02%7C01%7



Cwring%40ap.org%7Cfc1c65295e494746b84208d716addad5%7Ced42ela bfd6b4ba3abf3b020eb50df37%7C1%7C1%7C6
37002808273568298&amp;sdata=0IHPFZqS2H9hmvggDc8iL9yY%2Bal 18Exrd%2FjUdOvz6xc%3D&amp;reserved=0

From: Jandl, Lauren <Lauren.Jandl@vermont.gov>

Sent: Wednesday, July 31,2019 12:35 PM

To: agopress@list.vermont.gov

Subject: [AGOPress] Press Release: Attorney General's "Landlord Restoration Program" Pilot Concludes; Lead Law
Compliance Increases

The following press release information is sent to you by the Office of Vermont Attorney General.

The information contained in this communication is intended for the use of the designated recipients named above. If
the reader of this communication is not the intended recipient, you are hereby notified that you have received this
communication in error, and that any review, dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify The Associated Press immediately by
telephone at +1-212-621-1500 and delete this email. Thank you.

The information contained in this communication is intended for the use of the designated recipients named above. If
the reader of this communication is not the intended recipient, you are hereby notified that you have received this
communication in error, and that any review, dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify The Associated Press immediately by
telephone at +1-212-621-1500 and delete this email. Thank you.



McDou(_;aII, Robert

— — 1
From: McDougall, Robert
Sent: Thursday, August 1, 2019 2:31 PM
To: Ring, Wilson
Subject: RE: State of Vt. vs 3M, et al
No problem.

-----Original Message-----

From: Ring, Wilson <wring@ap.org>

Sent: Thursday, August 1, 2019 2:30 PM

To: McDougall, Robert <robert.mcdougall@vermont.gov>
Subject: RE: State of Vt. vs 3M, et al

Thanks for sending that to me. | was out of the country on vacation when you filed the state suit, which is why | didn't
remember it. '

Wilson

The Associated Press
Wilson Ring

Vermont Correspondent
94 Main St. Suite 1
Montpelier, Vt. 05602
0-802-229-0577
c-802-249-2745
Twitter: @wringap

Want to send news tips, documents, etc. securely and confidentially to AP https://securedrop.ap.org/

From: McDougall, Robert <robert.mcdougall@vermont.gov>
Sent: Thursday, August 01, 2019 2:27 PM

To: Ring, Wilson <wring@ap.org>

Subject: FW: State of Vt. vs 3M, et al

Hello Mr. Ring: Attached please find the complaint you were seeking via the e-mail below. This complaint is one of the
two PFAS-related complaints that this office filed on June 26th in Chittenden Superior Court. It is the case that concerns
PFAS and focuses specifically on AFFF, a firefighting foam.

More information about these complaints is in our June 27th press release:
https://namOS.safelinks.protection.outlook.com/?urI=https%3A%2F%ZFago.vermont.gov%zFblog%2F2019%2F06%2F27
%2Fvermont-fiIes-suit-against-manufacturers—of-pfas-chemicals-to-protect-drinking-water-and-natural-
resources%ZF&amp;data=02%7C01%7ering%40ap.org%7Cfc1c65295e494746b84208d7163dda95%7Ce442e1abfd6b4
ba3abf3b020eb50df37%7C1%7C1%7C6370028082735682988&amp;sdata=vzVk2ChYdjsd2kHYgOV6x9a RZ4ZmNplGQU4el
437018%3D&amp;reserved=0



While | am somewhat limited on what | can say regarding open matters, if you have further questions, please do not
hesitate to call me at my desk: 802 828-5506.

Sincerely,

Rob McDougall

Robert F. McDougall

Assistant Attorney General

Chief, Environmental Protection Division Office of the Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-3186

robert.mcdougall@vermont.gov

From: Ring, Wilson <wring@ap.org>

Sent: Thursday, August 1, 2019 9:58 AM

To: Jand|, Lauren <LaurenJandl@vermont.gov>
Subject: State of Vt. vs 3M, et al

Hi Lauren,

| see in Pacer this momiﬁg that a case filed by the AG's office in state court has been transferred to federal court.
The federal court docket number is 2:19-cv-00134-cr, Vermont Vs. 3M and a bunch of other defendants.

The federal court filing does not include the original complaint. Could you send that to me?

Thanks,

Wilson

The Associated Press
Wilson Ring

Vermont Correspondent
94 Main St. Suite 1





