
From: Renner, Jamie
To: C.B. Hall
Cc: Mishaan, Jessica
Subject: Your Public Records Request
Date: Friday, July 31, 2020 10:08:09 AM
Attachments: 7-31-20 PRA Response re 7-17-20 MC documents.zip

Mr. Hall:
 
Attached are further documents responsive to your Public Records Request regarding Marlboro
College. As follow up to my correspondence of July 20, they consist of documents provided to our
Office by Marlboro College on July 17 (within the last 10 business days).
 
Please note, pursuant to 1 V.S.A. 317(c)(7), information reflecting the personal finances of Marlboro
College employees and donors has been redacted from these documents.

If you feel that any redaction has been made in error, you may appeal directly to Deputy Attorney
General Joshua Diamond.
 
Regards,
Jamie
 
 
Jamie Renner
Assistant Attorney General
Office of the Vermont Attorney General
109 State Street, Montpelier, VT 05609
Dir: 802-828-5947
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AGREEMENT FOR ASSET EXCHANGE IN SUPPORT OF MARLBORO INSTITUTE 



 
This agreement (the “Agreement”), effective June 26, 2020 (“Effective Date”), is 



entered into by and between The Corporation of Marlboro College, located at 2582 South Road, 
Marlboro, Vermont (“Marlboro”) and Emerson College, located at 120 Boylston Street, Boston, 
Massachusetts (“Emerson”) (each herein referred to individually as a “Party,” or collectively as 
the “Parties”).   



PREAMBLE: 



WHEREAS Marlboro is a Vermont public benefit corporation offering degree programs 
in the liberal arts and interdisciplinary studies;  



WHEREAS Emerson is a Massachusetts charitable educational corporation offering 
degree programs in the liberal arts and interdisciplinary studies;  



WHEREAS Marlboro’s deep commitment to an educational model focused on clear and 
compelling writing, project-based skills and successful cooperative work is compatible with and 
complements Emerson’s strong programs that similarly focus on developing the forgoing skills 
and work of its students;  



WHEREAS the Parties desire to celebrate and continue Marlboro’s legacy by integrating 
its educational model into Emerson, as set forth herein by, among other things, the transfer to 
Emerson of Marlboro’s academic programs, endowment and other assets in exchange, in part, for 
Emerson’s commitment to continue the Marlboro Promise, provide appropriate education to 
Marlboro students and employment of Marlboro faculty, all as more fully described herein; 



NOW, THEREFORE, in consideration of the covenants and conditions contained herein, 
the Parties hereby agree to the following: 



1. Purpose; Governance 
 



 A. Marlboro Institute.  As more fully described below, the Parties are entering into 
this Agreement for the purpose of continuing the development and enhancement of Emerson’s 
liberal arts programs through the transfer to Emerson of certain faculty and students to 
Emerson’s own Institute for Liberal Arts and Interdisciplinary Studies (the “Emerson 
Institute”) and the School of the Arts, the integration of Marlboro’s liberal arts principles as 
embodied in the Marlboro Promise, renaming the Emerson Institute as the Marlboro Institute for 
Liberal Arts and Interdisciplinary Studies at Emerson College (the “Institute”), and continuing 
the Institute as a distinct division within Emerson.  The Parties have executed a Term Sheet 
effective as of November 4, 2019 (the “Term Sheet”), and the Parties agree that this Agreement 
supersedes the Term Sheet in its entirety. 
 
 B. Marlboro Corporation.  The Parties acknowledge that after the Closing Date (as 
hereafter defined) Marlboro will remain a legally separate entity unaffiliated with Emerson in 
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order to fully conclude its affairs, including the granting of Marlboro degrees through August 
2020.   
 
 C. Marlboro Trustees.  Emerson agrees to appoint, for a three (3) year term, two (2) 
new members of the Emerson Board of Trustees from among those current members of the 
Marlboro Board of Trustees who wish to be considered for such appointment (such Trustees 
wishing to be considered, being the “Eligible Marlboro Trustees”), at least one of whom shall 
be an alumnus/a of Marlboro (the “Alumnus/a Requirement”).  The Eligible Marlboro Trustees 
to be appointed hereunder shall be appointed, serve, be removed, and be replaced in accordance 
with Emerson’s By-laws.  Without limiting the generality of the foregoing, any vacancy in any 
of the forgoing described Trustee positions (whether due to death, disability, removal, voluntary 
termination, or otherwise) shall be filled in accordance with Emerson’s By-laws and without 
regard to the requirements of the first sentence of this paragraph 1C.   Emerson’s obligations 
pursuant to this Paragraph 1C shall apply only to the extent that there are sufficient Eligible 
Marlboro Trustees to fill the indicated positions (for example, if there is only one Eligible 
Marlboro Trustee, Emerson shall be obligated only to appoint that one person to the Emerson 
Board of Trustees; and if none of the Eligible Marlboro Trustees is an alumnus/a of Marlboro, 
then the Alumnus/a Requirement shall not apply).  



2. Marlboro Faculty Appointments 
 
 A. Appointments.  Emerson agrees to appoint and employ those members of the 
current Marlboro tenured and tenure-track faculty who wish to accept such appointment, under 
such terms and conditions set out in such faculty member’s appointment letter, provided however 
that any such offer of appointment (which shall be subject to the successful closing of the 
transactions contemplated by this Agreement) must be accepted within five (5) Business Days 
after the Closing Date.  The template appointment letters for faculty coming from Marlboro to be 
Emerson assistant professors and faculty coming from Marlboro to be Emerson associate 
professors (such persons who become employed by Emerson pursuant to such appointments are 
collectively referred to herein as the “Marlboro Faculty” with each being individually referred 
to as a “Marlboro Faculty Member”) are attached as Attachment 1 to Appendix A.  Individual 
appointment letters may vary depending on the special circumstances of incoming faculty 
member’s start date, class assignments, locus of appointment, and similar matters.  Appendix A 
also sets out general understandings and agreements of the parties with respect to the 
appointment of Marlboro faculty to Emerson College.  Given the uncertainty surrounding the 
COVID-19 global pandemic, Emerson may find it necessary to alter its academic calendar, alter 
the start dates or modality of teaching (on-line versus in person) and take other actions with 
respect to, or that may affect Emerson faculty generally (including, without limitation lay-offs or 
furloughs), and such alterations or actions will also apply to Marlboro Faculty, notwithstanding 
the terms of this Agreement or of the template appointment letters. 
  
 B. Compensation.  Emerson shall pay the salaries and benefits described in the 
executed offer letter and summarized in Appendix A for the first year for each Marlboro Faculty 
Member from August 20, 2020, subject to any applicable changes to such salaries and benefits in 
accordance with Emerson’s policies and procedures.  Emerson shall compensate Marlboro 
Faculty for the 2020-2021 academic year at or above the levels of their salaries and benefits as 
paid by Marlboro as of the date of this Agreement.  Given the uncertainty surrounding the 
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COVID-19 global pandemic, Emerson may find it necessary to negotiate with the Emerson 
faculty union changes to salaries and benefits of Emerson faculty generally, and such changes 
will also apply to Marlboro Faculty, notwithstanding the terms of this Agreement or of the 
template appointment letters.  
 



C.  Stipend.  Recognizing that Marlboro Faculty may be useful to Emerson during the 
transition months of July 2020 and August 2020 and acknowledging that Marlboro Faculty will 
provide extra academic assistance to incoming Marlboro students during the academic year, 
Marlboro, with Emerson’s prior written or oral consent, will provide each Marlboro Faculty 
Member with a stipend of  for each of July and August, 2020.  Marlboro will continue to 
provide health and dental benefits to Marlboro Faculty (through COBRA coverage or otherwise) 
through the end of July, in as much as Marlboro Faculty shall not be entitled to health and dental 
benefits from Emerson until the first of the month following the Closing Date. 
 
 3. Marlboro Student Transfers 
 
 A. Transfers.  Emerson agrees to accept for the 2020-2021 academic year and enroll 
those Marlboro undergraduates in good standing who wish to accept such enrollment (those 
undergraduates who actually become enrolled at Emerson, are collectively referred to as the 
“Marlboro Students”).  Emerson reserves the right to decline enrollment to any Marlboro 
undergraduate, otherwise in good standing, with a documented history of egregious conduct, 
such as sexual harassment, sexual misconduct, commission of a crime, plagiarism, 
embezzlement, fraud, breach of fiduciary or other duty owed Marlboro, or other serious 
misconduct. 
 
 B. Credits.  Emerson shall accept all credits earned by Marlboro Students at 
Marlboro or Marlboro-approved transfer credits toward equivalent or alternative degree 
programs at Emerson. 
 
 C. Costs.  For the 2020-2021 academic year, Emerson shall charge each Marlboro 
Student who pursues their studies in Emerson’s Individually Designed Interdisciplinary Program 
(“IDIP”) in the Institute the same Net Tuition cost as Marlboro charged such Marlboro Student 
during the academic year 2019-2020, plus the same percentage increase in 2019-2020 tuition 
costs as is charged to Emerson undergraduate students for the 2020-2021 academic year.  For 
purposes hereof, “Net Tuition” shall mean the amount actually charged by Marlboro to a 
Marlboro Student net of any institutional financial aid (e.g., awards, credits, discounts, grants, 
scholarships or other financial support) provided by Marlboro, but without regard to any 
government or other third party awards, grants, loans, scholarships, work-study or other financial 
aid received by such Marlboro Student.  For each successive year of enrollment, the Marlboro 
Student tuition for students at the Boston campus will be increased by the same percentage as the 
percentage increase for tuition charged to other Emerson students.  Marlboro Students will pay 
the same room and board charges and other required fees as charged to other Emerson students. 
Should Marlboro Students wish to avail themselves of Emerson programs or semesters in Los 
Angeles, Kasteel Well, or Washington D.C., or to switch to a different Emerson department or 
major, Emerson will charge those Marlboro Students the same tuition charged to Emerson 
undergraduates for such semesters, programs and majors. To the extent that Emerson requires 
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undergraduates in a particular class (first year, second year, etc.) to reside in Emerson residence 
halls, Emerson will require the same of the Marlboro Students.  
 
 D. Housing.  Emerson will offer all Marlboro Students housing at Emerson for the 
academic year 2020-2021.  Emerson will offer Marlboro Students entering Emerson as 
sophomores in the fall of 2020 housing for the following academic year, 2021-22.  Marlboro 
Students entering Emerson as sophomores and juniors in the fall of 2020 may participate in the 
Emerson housing lottery for their senior year.  Marlboro represents that it has not admitted any 
students as freshmen or transfers for the 2020-2021 academic year and has made no 
commitments to do so.  The parties acknowledge and agree that Emerson will charge Marlboro 
Students Emerson’s standard rates for housing and meal plans (“Room and Board”) that it 
charges to similarly situated Emerson students.  The parties acknowledge that such standard rates 
for Room and Board typically exceed those currently charged by Marlboro to Marlboro Students 
for housing and meal plans and that certain Marlboro Students do not pay room and board at 
Marlboro because it is paid through a Marlboro-granted scholarship (such excess or scholarship 
amounts being the “Accommodations Gap”), and that Marlboro intends to assist the Marlboro 
Students with funding such Accommodations Gap through housing aid funds from Marlboro (the 
“Housing Aid”). Marlboro covenants and agrees that any such Housing Aid shall be funded by 
Marlboro solely through the use of the  Bequest (the “Special Bequest”) and funds 
raised from donors after January 17, 2020 specifically designated by such donors for such 
purpose (the “Special Gifts” and together with those Special Bequest paid over to Marlboro 
prior to the Closing, the “Gifted Housing Aid Funds”).  All Gifted Housing Aid Funds shall be 
transferred to Emerson at Closing.  Emerson shall apply the Gifted Housing Aid Funds 
transferred to Emerson to pay as much of the Accommodations Gap of Marlboro Students as 
possible with the amounts so transferred, provided however, (i) in the event such Gifted Housing 
Aid Funds are insufficient to cover the entire Accommodations Gap, such Gifted Housing Aid 
Funds may be apportioned to reduce the Accommodations Gap in such manner as Emerson may 
decide in its sole discretion, (ii) Emerson shall not be required to use any Emerson funds, grants, 
gifts, scholarships, stipends, or other support towards the Accommodations Gap, (iii) Emerson 
shall not be required to use any Marlboro Funds or any other Marlboro assets, other than the 
Gifted Housing Aid Funds for the Accommodations Gap.  For the sake of clarity, (i) only the 
funds received by Emerson at the Closing from Special Bequest and Special Gifts shall be 
deemed Gifted Housing Aid Funds, and funds received by Emerson from Marlboro (or any 
bequests or donors) after the Closing Date, whether or not deemed to be Special Bequest or 
Special Gifts are not required to be used by Emerson towards the Accommodations Gap, and 
(ii) if the Gifted Housing Aid Funds are insufficient to fund the entire Accommodations Gap, any 
shortfall, at Emerson’s discretion, will be borne by the respective affected Marlboro Students.   
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4. Marlboro Institute for Liberal Arts and Interdisciplinary Studies at Emerson 
College 
 
 A. Program.  Emerson shall rename its Institute of Liberal Arts and Interdisciplinary 
Studies as the “Marlboro Institute of Liberal Arts and Interdisciplinary Studies at Emerson 
College”.  Emerson shall collaborate with Marlboro Faculty, in consultation with the Provost of 
Emerson, the current Dean of the Institute, and Emerson faculty, to develop an academic focus 
that is based on the elements of the Marlboro Promise and Emerson’s IDIP.  The major aspects 
of the programming are set forth in Appendix B.  The Provost of Emerson shall retain final 
approval over the implementation and activities of the Institute, including its curricular activities 
and its faculty, as is the norm. 
 
 B. Recruiting and Fundraising.  Upon Emerson’s request, Marlboro shall assist 
Emerson in the recruitment of Emerson students in connection with launching the Institute until 
the Closing Date (as defined below).  After the Closing Date, Marlboro will encourage alumni 
and other members of the Marlboro community to continue to generate financial support for the 
Institute, including gifts for operating income, and to encourage gifts for Institute endowment 
and other funds. Until the Closing Date, the Parties shall coordinate efforts in fundraising for the 
Institute in accordance with Emerson policies and procedures, and subject, in cases, to oversight 
and direction by Emerson. 
 
 C. Identity.  The Institute, throughout its existence, shall be identified by signage, 
stationery, advertising, logos, public relations and the like that includes “Marlboro.”  Diplomas 
awarded to students who have degrees from the Institute shall include the name “Marlboro 
Institute.” 
 
 5. Schedule for Certain Actions  
 
 Each Party shall work in good faith to complete the actions identified in Appendix C by 
the indicated deadline. 
   
 6. Confidential Information 
 
 The Nondisclosure Agreement between Marlboro and Emerson dated September 13, 
2019 (the “Prior NDA”) is hereby terminated and shall be of no further force or effect.  Any 
prior non-compliance or breach of the Prior NDA is hereby waived or released by the Parties. 
 



7. Expenses; Spending of Marlboro Endowment Funds and Institute Gifts 
 
 A. Costs of Transition.  Marlboro and Emerson shall each bear its own costs, 
expenses and taxes incurred in connection with the performance of this Agreement.  Marlboro 
shall bear the costs of all Excluded Liabilities (as hereafter defined), including without 
limitation, costs of its institutional transition, including, but not limited to, the fees and expenses 
of brokers retained by Marlboro in connection with any sale or disposition of its real estate, 
campus maintenance, teach-out requirements, Marlboro student room and board support, 
severance obligations, direct and material costs related to the digitization of its records and 
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transfer of records to Emerson’s systems and disposition of all other archives, records, 
collections, etc.  In satisfying any of the foregoing Marlboro costs, Marlboro shall first use and 
apply as much of its restricted funds as may, in good faith, be used for such purposes under the 
terms of such restrictions.  Inasmuch as Marlboro’s payment of the foregoing costs and payment 
of the Allowance (defined below) in to the Creditor’s Trust (defined below) to pay post-closing 
costs will reduce the amount of Marlboro Funds (as defined below) that will be transferred to 
Emerson, Marlboro shall consult with and seek the approval of Emerson’s Chief Financial 
Officer, or such Chief Financial Officer’s designee, prior to incurring any such cost which, 
individually, will be in excess of $5,000.  
 



B. Marlboro Funds.    Spendable income, defined in accordance with Emerson 
policy, from the Marlboro Funds that are transferred to Emerson under the terms of this 
Agreement or otherwise as of the Closing Date, and any gifts to Marlboro or to Emerson for 
Institute purposes (“Marlboro Gifts”) shall be expended in the following order of priority and in 
accordance with the applicable Emerson budgets: 
 



 i. First, spendable income from restricted Marlboro Funds and 
restricted current use Marlboro Gifts, including restricted funds for endowed chairs 
and any Gifted Housing Aid Funds in excess of the Accommodations Gap, shall be 
expended in connection with the Institute consistent with the purposes designated 
by the donors; if it is not possible or feasible to use the funds in connection with the 
Institute consistent with the purposes designated by the donors, then Emerson may 
seek donor consent or court authorization to use the funds for other purposes in 
support of the Institute, and 
 
 ii. Second, spendable income from unrestricted Marlboro Funds and 
unrestricted current use Marlboro Gifts shall be expended solely for (x) satisfaction 
of the Assumed Liabilities and (y) Institute Purposes.  For purposes of this 
Agreement, the term “Institute Purposes” shall mean (a) Marlboro Faculty costs, 
including Marlboro Faculty holding appointments in departments outside the 
Institute, provided that they teach courses co-listed in the Institute (b) programmatic 
costs in connection with the Institute, including but not limited to, courses co-listed 
with the Institute, (c) financial aid awarded to Marlboro Students, in accordance 
with Emerson financial aid policies then in effect, (d) financial aid awarded to 
Institute students, in accordance with Emerson financial aid policies then in effect, 
(e) increases in wages and benefits for Institute faculty and staff, (f) infrastructure 
and facilities costs (including, without limitation, operational and repair costs, 
equipment purchases, and construction, renovation, and other capital costs) relating 
to the operation, housing, and growth of the Institute, (g) marketing costs associated 
with the Institute, (h) a good-faith reasonable allocation of (I) Emerson’s costs for 
shared services (such as IT services), and (II) Emerson’s direct or indirect 
institutional support, operations and maintenance or other such administrative costs 
expended in conjunction with or on behalf of the Institute, (i) solely through use of 
the Gifted Housing Aid Funds, funding the Accommodations Gap, and (j) costs of 
defending any claims brought against Emerson in connection with the operations of 
Marlboro or any Excluded Asset or Excluded Liability.  











 



7 
 



 
 C. Fund Restrictions.  Emerson understands that certain amounts of the Marlboro 
Funds, as set forth in Section 15xvii of the Disclosure Schedule are subject to restrictions 
relating to use of the funds and/or are comprised of investments that have limited liquidity. 
 
 8. Definitions 



In addition to the capitalized terms defined elsewhere in this Agreement (including in the 
Appendices hereto), the following terms have the meanings specified or referred to in this Section 
8: 



“Acquisition Proposal” has the meaning set forth in Section 17C. 



“Acquisition Schedules” means the Acquisition Schedules delivered by Marlboro and 
Emerson concurrently with the execution and delivery of this Agreement and attached hereto. 



“Action” means any claim, action, cause of action, demand, lawsuit, arbitration, inquiry, 
audit, notice of violation, proceeding, litigation, citation, summons, subpoena or investigation of 
any nature, civil, criminal, administrative, regulatory or otherwise, whether at law or in equity. 



“Affiliate” of a Person means any other Person that directly or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common control with, such Person. The 
term “control” (including the terms “controlled by” and “under common control with”) means the 
possession, directly or indirectly, of the power to direct or cause the direction of the management 
and policies of a Person, whether through the ownership of voting securities, by contract or 
otherwise. 



“Agreement” has the meaning set forth in the introductory paragraph. 



“Allowance” has the meaning set forth in Section 9A(i).  



“Ancillary Documents” means the Bill of Sale, the Assignment and Assumption 
Agreements, Intellectual Property Assignments, the Creditors’ Trust Agreement, and the other 
agreements, instruments and documents required to be delivered at the Closing. 



“Archival Materials” means those documents and other materials to be donated or 
otherwise transferred by Marlboro to third parties, all as identified in Appendix F. 



“Assigned and Assumed Agreements” has the meaning set forth in Appendix D. 



“Assigned Contracts” has the meaning set forth in Appendix D. 



“Assigned Leases” has the meaning set forth in Appendix D. 



“Assignment and Assumption Agreements” has the meaning set forth in Section 
13A(viii). 



“Assumed Liabilities” has the meaning set forth in Section 10. 
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“Audited Financial Statements” has the meaning set forth in Section 15xix. 



“Balance Sheet” has the meaning set forth in Section 15xix. 



“Balance Sheet Date” has the meaning set forth in Section 15xix. 



“Benefit Plan” means each pension, benefit, retirement, compensation, employment, 
consulting, profit-sharing, deferred compensation, incentive, bonus, performance award, change 
in control, retention, severance, vacation, paid time off (PTO), medical, vision, dental, disability, 
welfare, Code Section 125 cafeteria, fringe-benefit and other similar agreement, plan, policy, 
program or arrangement (and any amendments thereto), in each case whether or not reduced to 
writing and whether funded or unfunded, including each “employee benefit plan” within the 
meaning of Section 3(3) of ERISA, whether or not tax-qualified and whether or not subject to 
ERISA, which is or has been maintained, sponsored, contributed to, or required to be contributed 
to by Marlboro for the benefit of any current or former employee, officer, director, retiree, 
independent contractor or consultant of Marlboro or any spouse or dependent of such individual, 
or under which Marlboro has or may have any Liability, or with respect to which Emerson or any 
of its Affiliates would reasonably be expected to have any Liability, contingent or otherwise. 



“Bill of Sale” has the meaning set forth in Section 13A(vii). 



“Business Day” means any day except Saturday, Sunday or any other day on which 
commercial banks located in Massachusetts are authorized or required by Law to be closed. 



 “CERCLA” means the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, as amended by the Superfund Amendments and Reauthorization Act of 
1986, 42 U.S.C. §§ 9601 et seq. 



“Closing” has the meaning set forth in Section 13. 



“Closing Assets” means all Marlboro Funds actually to be delivered to Emerson at the 
Closing, but excluding the Gifted Housing Aid Funds.  In no event shall the Allowance be treated 
as part of the Closing Assets. 



“Closing Asset Target Amount” means $20,250,000. 



“Closing Date” has the meaning set forth in Section 13. 



“Code” means the Internal Revenue Code of 1986, as amended. 



“Contracts” means all contracts, licenses, instruments, notes, commitments, undertakings, 
indentures, joint ventures and all other agreements, commitments and legally binding 
arrangements, whether written or oral. 



“Creditors’ Trust” means a trust governed by the terms of the Creditors’ Trust Agreement 
and administered by the Creditors’ Trustee for the benefit of the Creditors’ Trust Beneficiaries, 
which trust shall be formed for the purposes of receiving the Allowance and undertaking the 
obligation to distribute the Allowance to the Creditors’ Trust Beneficiaries in the amount 
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designated for each Creditors’ Trust Beneficiary set forth in the Creditors’ Trust Distribution 
Schedule within ten (10) Business Days following the later of receipt of the Allowance or the claim 
of a Creditors’ Trust Beneficiary becoming a liquidated and non-contingent liability.  



“Creditors’ Trust Agreement” means a trust document in the form attached hereto as 
Appendix E. 



“Creditors’ Trust Beneficiaries” means those creditors of, and claimants against, 
Marlboro listed on the Distribution Schedule, each a “Creditors Trust Beneficiary”.  



“Creditors’ Trustee” means Keith Lowey, solely in his capacity as Creditors’ Trustee. 



“Disclosure Schedules” means the Disclosure Schedules delivered by Marlboro and 
Emerson concurrently with the execution and delivery of this Agreement and attached hereto. 



“Dollars or $” means the lawful currency of the United States. 



“Emerson” has the meaning set forth in the preamble. 



“Emerson Closing Certificate” has the meaning set forth in Section 13B(x). 



“Encumbrance” means any charge, claim, community property interest, pledge, 
condition, equitable interest, lien (statutory or other), option, security interest, mortgage, easement, 
encroachment, right of way, right of first refusal, or restriction of any kind, including any 
restriction on use, voting, transfer, receipt of income or exercise of any other attribute of 
ownership. 



“Environmental Claim” means any Action, Governmental Order, lien, fine, penalty, or, 
as to each, any settlement or judgment arising therefrom, by or from any Person alleging liability 
of whatever kind or nature (including liability or responsibility for the costs of enforcement 
proceedings, investigations, cleanup, governmental response, removal or remediation, natural 
resources damages, property damages, personal injuries, medical monitoring, penalties, 
contribution, indemnification and injunctive relief) arising out of, based on or resulting from: (a) 
the presence, Release of, or exposure to, any Hazardous Materials; or (b) any actual or alleged 
non-compliance with any Environmental Law or term or condition of any Environmental Permit. 



“Environmental Law” means any Law, and any Governmental Order or binding 
agreement with any Governmental Authority: (a) relating to pollution (or the cleanup thereof) or 
the protection of natural resources, endangered or threatened species, human health or safety, or 
the environment (including ambient air, soil, surface water or groundwater, or subsurface strata); 
or (b) concerning the presence of, exposure to, or the management, manufacture, use, containment, 
storage, recycling, reclamation, reuse, treatment, generation, discharge, transportation, processing, 
production, disposal or remediation of any Hazardous Materials. The term “Environmental Law” 
includes, without limitation, the following (including their implementing regulations and any state 
analogs): the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 
as amended by the Superfund Amendments and  Reauthorization Act of 1986, 42 U.S.C. §§ 9601 
et seq.; the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery 
Act of 1976, as amended by the Hazardous and Solid Waste Amendments of 1984, 42 U.S.C. §§ 
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6901 et seq.; the Federal Water Pollution Control Act of 1972, as amended by the Clean Water 
Act of 1977, 33 U.S.C. §§ 1251 et seq.; the Toxic Substances Control Act of 1976, as amended, 
15 U.S.C. §§ 2601 et seq.; the Emergency Planning and Community Right-to-Know Act of 1986, 
42 U.S.C. §§ 11001 et seq.; the Clean Air Act of 1966, as amended by the Clean Air Act 
Amendments of 1990, 42 U.S.C. §§ 7401 et seq.; and the Occupational Safety and Health Act of 
1970, as amended, 29 U.S.C. §§ 651 et seq. 



“Environmental Notice” means any written directive, notice of violation or infraction, or 
notice respecting any Environmental Claim relating to actual or alleged non-compliance with any 
Environmental Law or any term or condition of any Environmental Permit. 



“Environmental Permit” means any written Permit, letter, clearance, consent, waiver, 
closure, exemption, decision or other action required under or issued, granted, given, authorized 
by or made pursuant to Environmental Law. 



“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and 
the regulations promulgated thereunder.  



“ERISA Affiliate” means all employers (whether or not incorporated) that would be 
treated together with Marlboro as a “single employer” within the meaning of Section 414(b), (c), 
(m), (n), and (o) of the Code. 



“Excluded Assets” has the meaning set forth in Appendix D. 



“Excluded Contracts” has the meaning set forth in Appendix D. 



“Excluded Intellectual Property Contracts” has the meaning set forth in Appendix D. 



“Excluded Leases” has the meaning set forth in Appendix D. 



“Excluded Liabilities” has the meaning set forth in Section 11. 



“Financial Statements” has the meaning set forth in Section 15xix. 



“GAAP” means United States generally accepted accounting principles in effect from time 
to time. 



“Governmental Authority” means (i) any federal, state, local or foreign government or 
political subdivision thereof, or any agency or instrumentality of such government or political 
subdivision, or any self-regulated organization or other non-governmental regulatory authority or 
quasi-governmental authority (to the extent that the rules, regulations or orders of such 
organization or authority have the force of Law), or any arbitrator, court or tribunal of competent 
jurisdiction, and (ii) the New England Commission of Higher Education. 



“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, 
determination or award entered by or with any Governmental Authority. 
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“Hazardous Materials” means: (a) any material, substance, chemical, waste, product, 
derivative, compound, mixture, solid, liquid, mineral or gas, in each case, whether naturally 
occurring or manmade, that is hazardous, acutely hazardous, toxic, or words of similar import or 
regulatory effect under Environmental Laws; and (b) any petroleum or petroleum-derived 
products, radon, radioactive materials or wastes, asbestos in any form, lead or lead-containing 
materials, urea formaldehyde foam insulation and polychlorinated biphenyls. 



“Insurance Assignments” has the meaning set forth in Appendix D. 



“Insurance Policies” has the meaning set forth in Section 15xi. 



“Intellectual Property” means any and all rights in, arising out of, or associated with any 
of the following in any jurisdiction throughout the world: (a) issued patents and patent applications 
(whether provisional or non-provisional), including divisionals, continuations, continuations-in-
part, substitutions, reissues, reexaminations, extensions, or restorations of any of the foregoing, 
and other Governmental Authority-issued indicia of invention ownership (including certificates of 
invention, petty patents, and patent utility models) (“Patents”); (b) trademarks, service marks, 
brands, certification marks, logos, trade dress, trade names, and other similar indicia of source or 
origin, together with the goodwill connected with the use of and symbolized by, and all 
registrations, applications for registration, and renewals of, any of the foregoing (“Trademarks”); 
(c) copyrights and works of authorship, whether or not copyrightable, and all registrations, 
applications for registration, and renewals of any of the foregoing (“Copyrights”); (d) internet 
domain names and social media account or user names (including “handles”), whether or not 
Trademarks, all associated web addresses, URLs, websites and web pages, social media accounts 
and pages, and all content and data thereon or relating thereto, whether or not Copyrights; (e) mask 
works, and all registrations, applications for registration, and renewals thereof; (f) industrial 
designs, and all Patents, registrations, applications for registration, and renewals thereof; (g) trade 
secrets, know-how, inventions (whether or not patentable), discoveries, improvements, 
technology, and technical information, databases, data compilations and collections, tools, 
methods, processes, techniques, and other confidential and proprietary information and all rights 
therein (“Trade Secrets”); (h) computer programs, operating systems, applications, firmware and 
other code, including all source code, object code, application programming interfaces, data files, 
databases, protocols, specifications, and other documentation thereof (“Software”); and (i) rights 
of publicity; and (j) all other intellectual or industrial property and proprietary rights. 



“Intellectual Property Contracts” means all licenses, sublicenses, consent to use 
agreements, settlements, coexistence agreements, covenants not to sue, waivers, releases, 
permissions and other Contracts, whether written or oral, relating to any Transferred Intellectual 
Property Assets. 



“Intellectual Property Assets” means all Intellectual Property that is owned by Marlboro 
and used or held for use in the conduct of its business as currently conducted, together with all (i) 
royalties, fees, income, payments, and other proceeds now or hereafter due or payable to Marlboro 
with respect to such Intellectual Property; and (ii) claims and causes of action with respect to such 
Intellectual Property, whether accruing before, on, or after the date hereof/accruing on or after the 
date hereof, including all rights to and claims for damages, restitution, and injunctive and other 
legal or equitable relief for past, present, or future infringement, misappropriation, or other 
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violation thereof.  “Intellectual Property Assets” does not include any commercially available 
software programs used by Marlboro in connection with its activities. 



“Intellectual Property Assignment” has the meaning set forth in Section 13A(ix). 



“Intellectual Property Registrations” means all Transferred Intellectual Property Assets 
that are subject to any issuance, registration, or application by or with any Governmental Authority 
or authorized private registrar in any jurisdiction, including issued Patents, registered Trademarks, 
domain names and Copyrights, and pending applications for any of the foregoing. 



“Interim Balance Sheet” has the meaning set forth in Section 15xix. 



“Interim Balance Sheet Date” has the meaning set forth in Section 15xix. 



“Interim Financial Statements” has the meaning set forth in Section 15xix. 



“Knowledge of Marlboro” or “Marlboro’s Knowledge” or any other similar knowledge, 
belief, or similar qualification, means the actual or constructive knowledge of the President, Chief 
Financial Officer, Chief Operating Officer, Provost, Director of Plant and Operations, the Chair of 
the Board of Trustees, and any other Trustee serving on any of the ad hoc transition committees 
formed in connection with the negotiation of the transactions contemplated by this Agreement, 
provided however, such persons shall not be deemed to have Knowledge of any Real Property 
matters that are of record but as to which such person has no conscious awareness. 



“Law” means any statute, law, ordinance, regulation, rule, code, order, constitution, treaty, 
common law, judgment, decree, other requirement or rule of law of any Governmental Authority. 



“Leases” shall mean any equipment, real or personal property, service and any other leases 
of any type or nature relating to the Transferred Assets and the Marlboro Campus. 



“Liabilities” means liabilities, obligations or commitments of any nature whatsoever, 
asserted or unasserted, known or unknown, absolute or contingent, accrued or unaccrued, matured 
or unmatured or otherwise. 



“Losses” means losses, damages, liabilities, deficiencies, Actions, judgments, interest, 
awards, penalties, fines, costs or expenses of whatever kind, including reasonable attorneys’ fees 
and the cost of enforcing any right to indemnification hereunder and the cost of pursuing any 
insurance providers; provided, however, that “Losses” shall not include punitive damages, except 
to the extent actually awarded to a Governmental Authority or other third party. 



“Marlboro” has the meaning set forth in the introductory paragraph. 



“Marlboro Campus” means the campus located at 2582 South Road, Marlboro, Vermont. 



“Marlboro Closing Certificate” has the meaning set forth in Section 13A(xi). 



“Marlboro Funds” means all of Marlboro’s endowment, quasi-endowment and other 
funds (including without limitation, the Gifted Housing Aid Funds, all cash, cash equivalents, and 
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accounts receivable), all other current assets (including without limitation, inventory, notes 
receivable, rebates due, deposits, etc.), and proceeds of the sale of any Excluded Assets, in each 
case whether held on the Closing Date or thereafter coming into the possession of Marlboro.  



“Marlboro Promise” means the historic commitment of Marlboro College to teach 
students (i) to write and communicate with clarity and precision; (ii) to live, work, and 
collaborate with a wide range of people; and (iii) to lead ambitious projects from idea to 
execution. 



“Marlboro Student Records” means the student academic records of Marlboro as 
described in 16 V.S.A. §175. 



“Music Festival Lease” means the Amended and Restated Lease Agreement between 
Marlboro and Marlboro School of Music, Inc., dated January 22, 2019. 



“Net Real Estate Proceeds” means the gross proceeds of the sale of all or any portion of 
the Marlboro Campus (including without limitation, any Real Estate Related Tangible Personal 
Property), less reasonable costs of sale, including the costs of commissions and fees to real estate 
brokers and consultants, and any taxes payable by Marlboro in connection therewith. 



“Permits” means all permits, licenses, franchises, approvals, authorizations, registrations, 
certificates, variances and similar rights obtained, or required to be obtained, from Governmental 
Authorities. 



“Permitted Liens” has the meaning set forth in Section 15vi. 



“Person” means an individual, corporation, partnership, joint venture, limited liability 
company, Governmental Authority, unincorporated organization, trust, association or other entity. 



“Post-Closing Tax Period” means any taxable period beginning after the Closing Date 
and, with respect to any taxable period beginning before and ending after the Closing Date, the 
portion of such taxable period beginning after the Closing Date. 



“PPP Loan” means the loan in the original principal amount of $1,000,000 obtained by 
Marlboro from Peoples United Bank (the “Bank”) on or about April 9, 2020 pursuant to the 
Paycheck Protection Program of the U.S. Coronavirus Aid, Relief, and Economic Security 
(CARES) Act (the “CARES Act”).    



“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date 
and, with respect to any taxable period beginning before and ending after the Closing Date, the 
portion of such taxable period ending on and including the Closing Date. 



“Qualified Benefit Plan” has the meaning set forth in Section 15xv(c). 



“Real Estate Related Tangible Personal Property” means all furniture, fixtures, and 
equipment of Marlboro, except the Tangible Personal Property described in Appendix D, it being 
understood that Marlboro intends to transfer such furniture, fixtures, and equipment to the 
purchaser of the Property, provided however¸ any furniture, fixtures, and equipment that is subject 
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to a lease or other obligation or liability shall only be included as Real Estate Related Tangible 
Personal Property if the purchaser of the Real Property assumes (and assures release of Marlboro 
from) any such lease, other obligation or liability. 



“Real Property” means the Marlboro Campus and all other real property owned by 
Marlboro.  



“Release” means any actual or threatened release, spilling, leaking, pumping, pouring, 
emitting, emptying, discharging, injecting, escaping, leaching, dumping, abandonment, disposing 
or allowing to escape or migrate into or through the environment (including, without limitation, 
ambient air (indoor or outdoor), surface water, groundwater, land surface or subsurface strata or 
within any building, structure, facility or fixture). 



“Representative” means, with respect to any Person, any and all directors, officers, 
employees, consultants, financial advisors, counsel, accountants and other agents of such Person. 



“Standard Termination” means a “standard termination” under Section 4041(b) of 
ERISA. 



“Tangible Personal Property” has the meaning set forth in Appendix D. 



“Taxes” means all federal, state, local, foreign and other income, gross receipts, sales, use, 
production, ad valorem, transfer, documentary, franchise, registration, profits, license, lease, 
service, service use, withholding, payroll, employment, unemployment, estimated, excise, 
severance, environmental, stamp, occupation, premium, property (real or personal), real property 
gains, windfall profits, customs, duties or other taxes, fees, assessments or charges of any kind 
whatsoever, together with any interest, additions or penalties with respect thereto and any interest 
in respect of such additions or penalties. 



“Tax Return” means any return, declaration, report, claim for refund, information return 
or statement or other document relating to Taxes, including any schedule or attachment thereto, 
and including any amendment thereof. 



“Transferred Assets” has the meaning set forth in Section 9.  



“WARN Act” means the federal Worker Adjustment and Retraining Notification Act of 
1988, and similar state, local and foreign laws related to plant closings, relocations, mass layoffs 
and employment losses, as applicable. 
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9. Transfer of Assets  
 
 A. Transferred Assets.   On the terms and subject to the conditions of this 
Agreement, in consideration of Emerson’s agreement to integrate certain elements of the 
Marlboro educational programing into the Emerson Institute (the “Integration”), rename the 
Emerson Institute as the Marlboro Institute for Liberal Arts and Interdisciplinary Studies at 
Emerson College (the “Renaming”), employ the Marlboro Faculty and accept the transfer of the 
Marlboro Students, and on the basis of the representations and warranties herein contained, 
Marlboro shall transfer, convey, assign and deliver to Emerson on the Closing Date, all of its 
right, title and interest in the assets described in this Section 9 (collectively, the “Transferred 
Assets”), free and clear of all Encumbrances (other than Permitted Liens).  The Transferred 
Assets shall include the following assets (Marlboro agrees to cover reasonable costs, if any, of 
moving the Tangible Personal Property to Emerson’s Boston campus, subject nonetheless, to 
approval by Emerson of any such costs exceeding $5,000): 
 



 i. The Marlboro Funds, less the amount set forth in the Distribution 
Schedule to the Creditors’ Trust to fund the Marlboro Liabilities described therein, 
as agreed upon by Marlboro and Emerson, relating to, among other things, payoff 
of Marlboro’s long term indebtedness, obligations concerning the Marlboro 
Campus and other real estate, employees, tax, final audits, reporting and other 
compliance matters and any other Excluded Liabilities (the “Allowance”).  The 
Parties acknowledge and agree that, in accordance with the Creditors’ Trust 
Agreement, any amounts of the Allowance remaining after satisfaction of the 
obligations set forth in the Creditors’ Trust Agreement, shall be transferred to 
Emerson and shall be deemed to be part of the Marlboro Funds. 
 
 ii. The Marlboro Student Records. 
 
iii. The other tangible and intangible assets described in Appendix D.  



 
 B. Excluded Assets.   Notwithstanding the foregoing, the Transferred Assets shall not 
include the Marlboro Campus or the other Excluded Assets described in Appendix D. 
 



10. Assumed Liabilities   



Subject to the terms and conditions set forth herein, Emerson shall assume and agree to 
pay, perform and discharge all of the following, but only the following, Liabilities of Marlboro 
(collectively, the “Assumed Liabilities”) and no other liabilities: 



All liabilities, commitments and other obligations occurring after the Closing Date in 
connection with the Assigned and Assumed Agreements. 



The Parties expressly agree that, except with respect to the Assumed Liabilities, Emerson 
is not assuming and will not become liable for any other liabilities, amounts, commitments, or 
other obligations of Marlboro (including, without limitation, the Excluded Liabilities). 



11. Excluded Liabilities   
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Emerson shall not assume and shall not be responsible to pay, perform or discharge any 
Liabilities of Marlboro or any of its Affiliates of any kind or nature whatsoever other than the 
Assumed Liabilities (the “Excluded Liabilities”). Without limiting the generality of the 
foregoing, the Excluded Liabilities shall include but not be limited to, the following: 



(a) any Liabilities of Marlboro arising or incurred in connection with the 
negotiation, preparation, investigation and performance of this Agreement, the Ancillary 
Documents and the transactions contemplated hereby and thereby, including, without limitation, 
fees and expenses of counsel, accountants, consultants, advisers and others; 



(b) any Liability for (i) Taxes of Marlboro (or any Affiliate of Marlboro) or 
relating to the Transferred Assets or the Assumed Liabilities for any Pre-Closing Tax Period; (ii) 
Taxes that arise out of the consummation of the transactions contemplated hereby or that are the 
responsibility of Marlboro pursuant to this Agreement, or (iii) other Taxes of Marlboro (or any 
Affiliate of Marlboro) of any kind or description (including any Liability for Taxes of Marlboro 
(or any Affiliate of Marlboro) that becomes a Liability of Emerson under any common law doctrine 
of de facto merger or transferee or successor liability or otherwise by operation of contract or Law; 



(c) any Liabilities relating to or arising out of the Excluded Assets; 



(d) any Liabilities in respect of any pending or threatened Action arising out of, 
relating to or otherwise in respect of the operation or wind-down of Marlboro, the Transferred 
Assets, the Assigned and Assumed Agreements, the Transferred Intellectual Property Assets, the 
Marlboro Campus or in any other matter involving Marlboro on or prior to the Closing Date. 



(e) any Liabilities of Marlboro arising under or in connection with any Benefit 
Plan providing benefits to any present or former employee of Marlboro; 



(f) any Liabilities of Marlboro for any present or former employees, officers, 
tenured staff, adjunct staff, staff, professors, teachers, directors, officers, administrators, retirees, 
independent contractors or consultants or agents of Marlboro, including, without limitation, any 
Liabilities associated with any claims for wages or other benefits, bonuses, accrued vacation, 
workers’ compensation, severance, retention, termination or any other claims of any kind or 
nature; 



(g) any Environmental Claims, or Liabilities under Environmental Laws; 



(h) any Liabilities to indemnify, reimburse or advance amounts to any present 
or former employees, officers, tenured staff, adjunct staff, staff, professors, teachers, directors, 
officers, administrators, retirees, independent contractors or consultants or agents of Marlboro 
(including with respect to any breach of fiduciary obligations by same); 



(i) any Liabilities under the Excluded Contracts or any other Contracts, 
including Intellectual Property Contracts, (i) which are not validly and effectively assigned to 
Emerson pursuant to this Agreement; and (ii) which do not conform to the representations and 
warranties with respect thereto contained in this Agreement; or (iii) to the extent such Liabilities 
arise out of or relate to a breach by Marlboro of such Contracts prior to Closing; 
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(j) any Liabilities associated with debt, loans or credit facilities of Marlboro 
owing to financial institutions, entities or individuals;  



(k) any Liabilities arising out of, in respect of or in connection with the failure 
by Marlboro or any of its Affiliates to comply with any Law or Governmental Order; 



(l) any Liability, as successor or otherwise, for any arrears by Marlboro in 
payments to employees for wages or otherwise, nor for contributions to any Employee Benefit 
Plan or any trust agreement.  Marlboro shall remain liable for all of its pre Closing arrears to any 
such Employee Benefit Plans;  



(m) any liability associated with the removal or disposal of any of the 
equipment, inventory or assets of Marlboro that are not Transferred Assets and  



(n) Any liabilities arising out of, relating to or otherwise in respect to the 
operation of Marlboro, the Transferred Assets, the Assigned and Assumed Agreements, the 
Transferred Intellectual Property Assets, the Marlboro Campus or any other matter involving 
Marlboro on or prior to the Closing.  



12. Additional Transfer to Emerson   



In addition to the Transferred Assets to be transferred on the Closing Date to Emerson, 
Marlboro shall transfer to Emerson all Net Real Estate Proceeds on the latter of the Closing Date 
or promptly after the Campus is sold.  Marlboro covenants and agrees to use its reasonable best 
efforts to market and to sell the Marlboro Campus as soon as reasonably practicable taking into 
consideration all of the following factors:  (i) on an “as is – where is” basis, (ii) the extent to 
which the prospective buyer’s planned uses of the Marlboro Campus are consistent with 
historical uses and benefits to the surrounding community, and (iii) the extent, if any that the 
amount paid by the buyer is affected by the terms of the Music Festival Lease.  If the transfer of 
ownership of the Campus before the Closing Date is to an unrelated third party in its entirety 
with no obligations and encumbrances remaining with Marlboro (including but not limited to the 
January 19, 2019 Marlboro Music Festival lease) and for a net positive amount greater than One 
Dollar ($1.00), then Marlboro may conclude the transaction as it sees fit without Emerson 
approval or further requirements. If the Campus is not sold by the Closing Date or is proposed to 
be sold for a negative price, then Marlboro must obtain a release and/or indemnity from the 
Marlboro Music Festival, naming Emerson, Marlboro and all related entities, funds, endowments 
or promises of funds or endowment, in form and substance, satisfactory to Marlboro and 
Emerson.  For the sake of clarity, the parties acknowledge and agree that pursuant to 
Section 18B(iv) below, the sale of the Campus is a precondition to the obligations of Emerson to 
consummate the transactions contemplated by this Agreement, and that the provisions of this 
Section 12 that refer to obligations that apply in the event that the Campus is not sold prior to the 
Closing, are included so as to apply in the event that Emerson waives satisfaction of such 
condition to Closing (it being expressly acknowledged and understood that Emerson has no 
obligation to provide such waiver and currently does not intend to provide any such waiver). 
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Marlboro covenants and agrees to consult with and keep Emerson informed, on a regular 
basis, with respect to plans and developments with respect to the marketing and sale of the 
Marlboro Campus. 
 



13. Closing   



Subject to the terms and conditions of this Agreement, and the satisfaction or waiver of all 
closing conditions set forth herein, the consummation of the transactions contemplated by this 
Agreement (the “Closing”) shall take place at the offices of Holland and Knight, LLP, 10 St. James 
Avenue, Boston, Massachusetts, 02116, at 12:00 P.M. EDT, on July 21, 2020 or at such other time, 
date or place as Emerson and Marlboro may mutually agree upon in writing (the “Closing Date”).  
On the Closing Date, in consideration of the Integration, the Renaming, and Emerson’s agreement 
to employ the Marlboro Faculty, accept the transfer of the Marlboro Students, and assume the 
Assumed Liabilities, Marlboro shall transfer to the Creditors’ Trust the amount of the Allowance 
and Marlboro shall deliver the Transferred Assets to Emerson in accordance with the terms of this 
Agreement.   



A. Marlboro Closing Deliverables.  At the Closing, Marlboro shall deliver to Emerson 
the following (the “Marlboro’s Closing Deliverables”): 



(i) The Marlboro Funds (less the Allowance) by wire transfer to such accounts 
as may be designated in writing by Emerson prior to the Closing (or, to the extent such Marlboro 
Funds are not cash or cash equivalents, by such other instruments of conveyance as are appropriate 
to vest ownership and possession in Emerson) 



(ii) a Creditors’ Trust Agreement duly executed by Marlboro and the Creditors’ 
Trust Trustee; 



(iii) the Allowance, by wire transfer to the Creditors’ Trustee, to be held and 
disbursed in accordance with the Creditors’ Trust Agreement; 



(iv) all gift documentation associated with the funds that comprise the 
endowment; 



(v) authorizations related to actions taken with respect to each of the 
endowment fund managers; 



(vi) the most recent valuations of each fund transferred to Emerson as part of 
the Marlboro Funds; 



(vii) a bill of sale in form and substance satisfactory to Emerson (the “Bill of 
Sale”) and duly executed by Marlboro, transferring the Tangible Personal Property included in the 
Transferred Assets to Emerson; 



(viii) assignment and assumption agreements in form and substance satisfactory 
to Emerson and Marlboro (the “Assignment and Assumption Agreements”), duly executed by 
Marlboro, effectuating the assignment to and assumption by Emerson of the Assigned and 
Assumed Agreements; 
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(ix) assignments in form and substance satisfactory to Emerson and Marlboro 
(the “Intellectual Property Assignments”) and duly executed by Marlboro, transferring all of 
Marlboro’s right, title and interest in and to the Intellectual Property Assets to Emerson; 



(x) an assignment and assumption agreement in form satisfactory to Emerson 
and Marlboro (the “Assignment and Assumption of Assumed Liabilities Agreement”), duly 
executed by Marlboro, effectuating the assignment and assumption by Emerson of all other 
Assumed Liabilities; 



(xi) a certificate, dated the Closing Date and signed by a duly authorized officer 
of Marlboro, that each of the conditions set forth in Section 18B(i), Section 18B(ii), and Section 
18B(iii) have been satisfied (the “Marlboro Closing Certificate”); 



(xii) a certificate of the Secretary or an Assistant Secretary (or equivalent officer) 
of Marlboro (A) certifying that attached thereto (i) are true and complete copies of all resolutions 
adopted by the Board of Trustees of Marlboro authorizing the execution, delivery and performance 
of this Agreement and the Ancillary Documents and the consummation of the transactions 
contemplated hereby and thereby, and that all such resolutions are in full force and effect and are 
all the resolutions adopted in connection with the transactions contemplated hereby and thereby; 
(ii) a true and complete copy of the by-laws of Marlboro and that the by-laws are in full force and 
effect and are the by-laws in affect at the time of the adoption of the resolutions; and (iii) a 
certificate from the Secretary of State of the State of Vermont certifying to the legal existence of 
Marlboro and (B) certifying as to incumbency of each person executing any agreements, 
certificates, reports or other papers, including but not limited to the Ancillary Documents; 



(xiii) evidence (A) of the timely giving of all required notices and receipt of all 
required governmental approvals applicable to Marlboro,  and (B) that any applicable waiting 
period shall have expired or terminated;  



(xiv) any other approvals, consents, waivers or other documentation necessary 
for Marlboro (including, without limitation, any UCC-3 filings requested by Emerson) to assign 
each of the Assigned Contracts, the Assigned Leases, the Intellectual Property Contracts and 
Leases, the Intellectual Property Assets, the Transferred Assets to Emerson, as further provided in 
Section 17G; 



(xv) any required consents or assignments (including UCC-3 filings) required 
for Emerson’s acquisition of the Tangible Personal Property; and 



(xvi) such other customary instruments of transfer, assumption, filings or 
documents, in form and substance reasonably satisfactory to Emerson, as may be requested by 
Emerson and that are required to consummate the transactions contemplated by this Agreement. 



B. Emerson Closing Deliverables.  At the Closing, Emerson shall deliver to Marlboro 
the following (collectively, the “Emerson Closing Deliverables”): 



(i)  a certificate of the Secretary or an Assistant Secretary (or equivalent officer) 
of Emerson certifying that attached thereto are true and complete copies of all resolutions adopted 
by the board of directors of Emerson authorizing the execution, delivery and performance of this 
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Agreement and the Ancillary Documents and the consummation of the transactions contemplated 
hereby and thereby, and that all such resolutions are in full force and effect and are all the 
resolutions adopted in connection with the transactions contemplated hereby and thereby; (ii) a 
true and complete copy of the by-laws of Emerson and that the by-laws are in full force and effect 
and are the by-laws in affect at the time of the adoption of the resolutions; and (iii) a certificate 
from the Secretary of Commonwealth of the Commonwealth of Massachusetts certifying to the 
legal existence of Emerson and (B) certifying as to incumbency of each person executing any 
agreements, certificates, reports or other papers, including but not limited to the Ancillary 
Documents; 



(ii)   a certificate of the Secretary or an Assistant Secretary (or equivalent officer) 
of Emerson certifying the names and signatures of the officers of Emerson authorized to sign this 
Agreement, the Ancillary Documents and the other documents to be delivered hereunder and 
thereunder; 



(iii)  evidence of the delivery to the Marlboro Faculty of the respective 
appointment letters; 



(iv)   documentation regarding the provisional acceptance of students, transfer of 
credits, and provision of tuition discount as applicable; 



(v)   documentation regarding approval by Emerson of the change of name of the 
Institute; 



(vi)  the Assignment and Assumption of Assumed Liabilities Agreement duly executed 
by Emerson;  



(vii) the Intellectual Property Assignments duly executed by Emerson; 



(viii) the Assignment and Assumption Agreements duly executed by Emerson; 



(ix)   a license agreement pursuant to which Emerson grants to Marlboro a 
worldwide, royalty free, nonexclusive license to use the name “Marlboro College” in connection 
solely with Marlboro’s winding down of its operations and corporate existence; 



(x) a certificate, dated the Closing Date and signed by a duly authorized officer 
of Emerson, that each of the conditions set forth in Section 18C(i) and Section 18C(ii) have been 
satisfied (the “Emerson Closing Certificate”); 



(xi)   evidence of all required governmental approvals applicable to Emerson’s 
consummation of the transactions contemplated by this Agreement;  



(xii) evidence of any other approvals, consents, waivers or other documentation 
necessary for Emerson to consummate the transactions contemplated by this Agreement; and 



(xiii) such other customary instruments of transfer, assumption, filings or 
documents, in form and substance reasonably satisfactory to Marlboro, as may be requested by 
Marlboro required to consummate the transactions contemplated by this Agreement.  
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 14. Marlboro Campus  
 
 The Parties acknowledge and agree that Marlboro shall pay off the existing mortgage lien 
on the Marlboro Campus from Marlboro Funds on or before the Closing Date.  The amount paid 
to satisfy the lien shall not affect the amount of the Allowance.   
   
 15. Representations and Warranties Of Marlboro 



As an inducement to Emerson to execute and deliver this Agreement, except as set forth in 
the correspondingly numbered Section of the Disclosure Schedules, Marlboro represents and 
warrants to Emerson that as of the date of the execution and delivery of this Agreement and as of 
the Closing Date that the statements contained in this Section 15 (“Marlboro’s Representations 
and Warranties”) are true and correct. 



i.  Organization and Qualification.  Marlboro is a nonprofit public benefit 
corporation duly organized, validly existing, and in good standing under the laws of Vermont, 
with all requisite power and authority, and all necessary consents, authorizations, approvals, 
orders, licenses, certificates, and permits of and from, and declarations and filings with, all 
federal, state, local, and other governmental authorities and all courts and other tribunals, to own, 
lease, license, and use its properties and assets and to carry on the businesses in which it is now 
engaged and the businesses in which it contemplates engaging except where any failure to hold 
any consent, authorization, approval, order, license, certificate, permit, declaration or filing 
would not materially limit (A) the ability of Marlboro to perform its obligations pursuant to this 
Agreement, (B) Emerson’s ability to receive and use the Transferred Assets, the Gifted Housing 
Aid Funds, or proceeds from the sale of the Real Property, free and clear of all Encumbrances 
(except for Permitted Liens) and as otherwise contemplated by this Agreement, (C) or Emerson’s 
right or ability to enroll the Marlboro Students or hire the Marlboro Faculty.  Marlboro is duly 
qualified to transact the businesses in which it is engaged and is in good standing as a foreign 
corporation in every jurisdiction in which its ownership, leasing, licensing, or use of property or 
assets or the conduct of its businesses makes such qualification necessary. 



 
ii. Tax Exempt Status.  Marlboro is exempt from federal income taxes under Section 



501(a) of the Code as an organization described in Section 501(c)(3) of the Code, and has 
received a determination letter from the Internal Revenue Service to that effect. Such 
determination letter is currently in full force and effect and has not been terminated, revoked or 
modified, and Marlboro is in compliance with all of the terms and conditions contained in such 
determination letter. Marlboro is not a “private foundation” within the meaning of § 509(a) of the 
Code.  All filings necessary to maintain Marlboro’s tax-exempt status under Section 501(c)(3) of 
the Code have been made by or on behalf of Marlboro. Marlboro has not done anything to impair 
its status as an organization qualifying for tax-exempt status under Section 501(c)(3) of the 
Code, and no circumstances have occurred that would disqualify Marlboro as a tax-exempt 
organization under Section 501(c)(3) of the Code. There are no suits, actions or proceedings 
challenging or contesting Marlboro’s tax-exempt status under Section 501(c)(3) of the Code, and 
Marlboro has not received any letter or other communication from the IRS or any other person or 
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entity regarding any possible action, formal or informal, that could result in the suspension or 
revocation of Marlboro’s tax-exempt status under Section 501(c)(3) of the Code. 



 
 iii. Authority; No Conflicts; Consents.  (1) Marlboro has all requisite power and 
authority to execute, deliver, and perform this Agreement and each of the Ancillary Documents; 
(2) all necessary corporate proceedings of Marlboro have been duly taken to authorize the 
execution, delivery, and performance of this Agreement and each of the Ancillary Documents by 
Marlboro; and (3) this Agreement has been, and each of the Ancillary Documents when executed 
and delivered by Marlboro will be, duly authorized, executed, and delivered by Marlboro, 
constitutes the legal, valid, and binding obligation of Marlboro, and is enforceable as to it in 
accordance with its terms. Except as set forth in Section 15iii of Marlboro’s Disclosure 
Schedules, no consent, authorization, approval, order, license, certificate, or permit of or from, 
or declaration or filing with, any federal, state, local, or other Governmental Authority or any 
court or other tribunal is required by Marlboro for the execution, delivery, or performance of this 
Agreement or any Ancillary Document by Marlboro. Except as set forth in Section 15iii of 
Marlboro’s Disclosure Schedules, no consent of any party to any contract, agreement, 
instrument, lease, license, arrangement, understanding, or other Contract to which Marlboro is a 
party, or to which it or its properties or assets (including without limitation, the Transferred 
Assets) are subject, is required for the execution, delivery, or performance of this Agreement or 
any Ancillary Document by Marlboro; and the execution, delivery, and performance of this 
Agreement and the Ancillary Documents will not (x) violate, result in a breach of, conflict with, 
or (with or without the giving of notice or the passage of time or both) entitle any party to 
terminate or call a default under any term of any such contract, agreement, instrument, lease, 
license, arrangement, understanding, or other Contract, or violate or result in a breach of any 
term of the certificate of incorporation (or other charter document) or by-laws of Marlboro, or 
violate, result in a breach of, or conflict with any law, rule, regulation, Governmental Order, 
judgment, or decree binding on Marlboro or to which any of its properties or assets (including 
without limitation, the Transferred Assets) are subject, or (y) result in the creation or imposition 
of any Encumbrance other than Permitted Liens on the Transferred Assets. 
 



iv. Indebtedness.  All of Marlboro’s outstanding long-term and short-term debt 
obligations, including the principal amount due thereunder and the amount of accrued but unpaid 
interest are set forth on Section 15iv of Marlboro’s Disclosure Schedule (the “Schedule of 
Indebtedness”).  



v. Contracts.   



(a) Section 15v(a) of Marlboro’s Disclosure Schedule lists each and every Contract 
(whether oral or written), agreement, license, and any other agreement for which Marlboro has 
any direct, indirect or contingent obligations or liabilities of any nature.    



(b) Each Assigned and Assumed Agreement is valid and binding on Marlboro (and to 
Marlboro’s Knowledge each other party) in accordance with its terms and is in full force and 
effect. Marlboro is not (and to Marlboro’s Knowledge no other party is) in breach of or default 
under (or is alleged to be in breach of or default under), or has provided or received any notice of 
any intention to terminate, any Assigned and Assumed Agreement. Marlboro has not caused any 
event or circumstance to occurred that, with notice or lapse of time or both, would constitute an 
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event of default by Marlboro under any Assigned and Assumed Agreement or result in a 
termination thereof or would cause or permit the acceleration or other changes of any right or 
obligation or the loss of any benefit thereunder. Complete and correct copies of each Assigned 
and Assumed Agreement (including all modifications, amendments and supplements thereto and 
waivers thereunder) have been made available to Emerson. There are no material disputes made 
by or against Marlboro pending or threatened under any Assigned and Assumed Agreement. 



(c) To the Knowledge of Marlboro, each Assigned and Assumed Agreement is 
enforceable against the applicable counterparty and subject to obtaining any necessary consents 
or delivering any necessary notices as set forth in Section 15iii of Marlboro’s Disclosure 
Schedule will continue to be enforceable and in full force and effect following the 
consummation of this transaction. 



 



vi. Title to Transferred Assets.  Except for those Encumbrances set forth in Section 
15vi of Marlboro’s Disclosure Schedule (the “Permitted Liens”), Marlboro has good, clear and 
valid title to all of the Transferred Assets.  



vii. Condition and Sufficiency of Assets.  Except as set forth in Section 15vii of 
Marlboro’s Disclosure Schedule, there has been no material damage or other casualty other than 
normal wear and tear to items of tangible personal property included in the Transferred Assets 
since the Balance Sheet Date. 



viii. Real Property. 



(a) Section 15viii of Marlboro’s Disclosure Schedule sets forth all of the Real 
Property. The Real Property constitutes all of the real property owned by Marlboro.  



(b) Except as set forth on Section 15viii of Marlboro’s Disclosure Schedule, 
to Marlboro’s Knowledge, there are no unrecorded outstanding options, rights of first offer or 
rights of first refusal to purchase any of the Real Property or any portion thereof or interest therein 
except as set forth in the Music Festival Lease.  



(c) To Marlboro’s Knowledge, except as set forth in the Music Festival Lease, 
(i) there are no purchase and sale agreements or development agreements that affect any of the 
Real Property with any third party, and (ii) Marlboro has not entered into any agreement restricting 
any future development of the Real Property. 



(d) Marlboro has not received any written notice of any violations of building, 
fire, health, sanitation, handicapped persons, uses and occupancy, zoning laws, ADA matters, other 
governmental or regulatory laws affecting any of the Real Property, or that any work is required 
to be done upon or in connection with the Real Property. 



(e) To Marlboro’s Knowledge, there are no leases, licenses or other agreements 
for the use or operation of the Real Property other than the Music Festival Lease. 



ix. Intellectual Property.  
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(a) Section 15ix of Marlboro’s Disclosure Schedule contains a correct, current 
and complete list of: (i) all Intellectual Property Registrations, specifying as to each, as applicable: 
the title, mark, or design; the jurisdiction by or in which it has been issued, registered or filed; the 
patent, registration or application serial number; the issue, registration or filing date; and the 
current status; (ii) all unregistered Trademarks included in the Transferred Intellectual Property 
Assets; (iii) all proprietary Software included in the Transferred Intellectual Property Assets; and 
(iv) all other Transferred Intellectual Property Assets that are used by Marlboro. All required 
filings and fees related to the Intellectual Property Registrations have been timely filed with and 
paid to the relevant Governmental Authorities and authorized registrars, and all Intellectual 
Property Registrations are otherwise in good standing. Marlboro has provided Emerson with true 
and complete copies of file histories, documents, certificates, office actions, correspondence and 
other materials related to all Intellectual Property Registrations. 



(b) There are no material Intellectual Property Contracts. 



(c) Except as set forth in Section 15ix(c) of Marlboro’s Disclosure Schedule, 
Marlboro is the sole and exclusive legal and beneficial, and with respect to the Intellectual Property 
Registrations, record owner of all right, title and interest in and to the Transferred Intellectual 
Property Assets, free and clear of Encumbrances other than Permitted Liens. 



(d) Neither the execution, delivery or performance of this Agreement, nor the 
consummation of the transactions contemplated hereunder, will result in the loss or impairment of 
or payment of any additional amounts, other than filing fees payable in connection with the filing 
of assignments with the United States Patent and Trademark Office, with respect to, nor require 
the consent of any other Person in respect of, Emerson’s right to own or use any Transferred 
Intellectual Property Assets. 



(e) All of the Transferred Intellectual Property Assets are valid and 
enforceable, and all Intellectual Property Registrations relating to the Transferred Intellectual 
Property Assets are subsisting and in full force and effect. Marlboro has taken all reasonable and 
necessary steps to maintain and enforce the Transferred Intellectual Property Assets. 



(f) To the Knowledge of Marlboro, the use of the Transferred Intellectual 
Property Assets have not infringed, misappropriated, or otherwise violated the Intellectual 
Property or other rights of any Person. To the Knowledge of Marlboro, no Person has infringed, 
misappropriated, or otherwise violated any Transferred Intellectual Property Assets or the 
Intellectual Property licensed under the Intellectual Property Contracts in connection therewith. 



(g) There are no Actions (including any opposition, cancellation, revocation, 
review, or other proceeding) settled, pending or, to the Knowledge of Marlboro, threatened 
(including in the form of offers to obtain a license): (i) alleging any infringement, 
misappropriation, or other violation of the Intellectual Property of any Person by Marlboro (ii) 
challenging the validity, enforceability, registrability, patentability, or ownership of any 
Transferred Intellectual Property Assets; or (ii) by Marlboro or any other Person alleging any 
infringement, misappropriation, or violation by any Person of any Transferred Intellectual Property 
Assets. Marlboro is not aware of any facts or circumstances that could reasonably be expected to 
give rise to any such Action. Marlboro is not subject to any outstanding or prospective 
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Governmental Order (including any motion or petition therefor) that does or could reasonably be 
expected to restrict or impair the use of any Transferred Intellectual Property Assets. 



x. Tangible Personal Property.  All of Marlboro’s owned Tangible Personal Property 
is set forth and/or generally described in Section 15x(a) of Marlboro’s Disclosure Schedule.  
Other than as set forth in Section 15x(b) of Marlboro’s Disclosure Schedule, there are no 
Encumbrances on any of the Tangible Personal Property. 



xi. Insurance.  The fire, liability, product liability, umbrella liability, real and personal 
property, workers’ compensation, employment, vehicular, fiduciary liability and other casualty 
and property insurance maintained by Marlboro or its Affiliates and relating to Marlboro, the 
Transferred Assets or the Real Property (collectively, the “Insurance Policies”) is maintained in 
reasonable coverage amounts and types for an institution of higher education.  Except as set forth 
on Section 15xi of Marlboro’s Disclosure Schedule, with respect to Marlboro, the Transferred 
Assets or the Real Property, there are no pending claims pending under any such Insurance Policies 
as to which coverage has been questioned, denied or disputed or in respect of which there is an 
outstanding reservation of rights. Marlboro has not received any written notice of cancellation of, 
premium increase with respect to, or alteration of coverage under, any of such Insurance Policies. 
All premiums due on such Insurance Policies have either been paid or, if not yet due, accrued. All 
Insurance Policies (a) are in full force and effect and enforceable in accordance with their terms; 
and (b) have not been subject to any lapse in coverage. Marlboro is not in default under, or has 
otherwise failed to comply with, in any material respect, any provision contained in any such 
Insurance Policy.  Marlboro has and will continue to provide prompt notice to its insurers of any 
future claims (both pre and post the Closing Date) and shall provide notice of any pending potential 
claims under any of the policies. True and complete copies of the Insurance Policies have been 
made available to Emerson. 



xii. Legal Proceedings; Governmental Orders. 



(a) Except as set forth in Section 15xii(a) of Marlboro’s Disclosure Schedule, 
Marlboro has not received written notice of any pending or filed claims, actions, causes of action, 
demands, or inquiries, audits, notices of violation, proceedings, litigation, subpoenas or 
investigation (collectively the (“Claims”) of any nature, civil, criminal administrative, regulatory, 
or otherwise, whether at law or in equity in any way related to Marlboro, the Transferred Assets, 
the Real Property, any director, trustee, officer, administrator, student, employee, retiree, 
consultant or agent of Marlboro, the Tangible Personal Property, any of the Assigned and Assumed 
Agreements, Transferred Intellectual Property Assets, or any Benefit Plan.    



(b) Except as set forth in Section 15xii(b) of Marlboro’s Disclosure Schedule 
Marlboro has no Knowledge of any action seeking to prevent, enjoin or otherwise delay the 
transactions contemplated by this Agreement and that no event has occurred or circumstances exist 
that may give rise to, or serve as a basis for, any such Action. 



(c) Except as set forth in Section 15xii(c) of Marlboro’s Disclosure Schedule, 
there are no outstanding Governmental Orders and no unsatisfied judgments, penalties or awards 
against, relating to or affecting Marlboro, the Transferred Assets, the Real Property, any director, 
trustee, officer, administrator, student, employee, retiree, consultant or agent of Marlboro, the 
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Tangible Personal Property, any of the Assigned and Assumed Agreements, Transferred 
Intellectual Property Assets, or any Benefit Plans.  Marlboro is in compliance with the terms of 
each Governmental Order set forth in Section 15xii(c) of the Disclosure Schedules.  To the 
Knowledge of Marlboro, no event has occurred or circumstances exist that may constitute or result 
in a material violation of any such Governmental Order. 



xiii. Compliance With Laws; Permits. 



(a) Except as set forth in Section 15xiii(a) of Marlboro’s Disclosure Schedule, 
to the Knowledge of Marlboro, Marlboro has complied, and is now complying, with all material 
Laws, including but not limited to any educational laws, applicable to the ownership and use of 
the Transferred Assets and the Real Property. 



(b) All material Permits required for the ownership of the Transferred Assets 
and the Real Property have been obtained by Marlboro and are valid and in full force and effect. 
All fees and charges with respect to such Permits as of the date hereof have been paid in full. 
Section 15xiii(b) of Marlboro’s Disclosure Schedule lists all current material Permits issued to 
Marlboro which are related to the conduct of Marlboro as currently conducted or the ownership of 
the Transferred Assets and the Real Property, including the names of the Permits and their 
respective dates of issuance and expiration. To the Knowledge of Marlboro, no event has occurred 
that, with or without notice or lapse of time or both, would reasonably be expected to result in the 
revocation, suspension, lapse or limitation of any Permit set forth in Section 15xiii(b) of 
Marlboro’s Disclosure Schedule. 



xiv. Environmental Matters.  Except at set forth in publicly available information and 
Marlboro’s Disclosure Schedules:  



(a)  The operations of Marlboro with respect to the Real Property and the 
Transferred Assets are currently and have been in material compliance with all Environmental 
Laws. Marlboro has not received from any Person, with respect to any of the Real Property or the 
Transferred Assets, any: (i) Environmental Notice or Environmental Claim; or (ii) written request 
for information pursuant to Environmental Law, which, in each case, either remains pending or 
unresolved, or is the source of  ongoing obligations or requirements as of the Closing Date. 



(b) There has been no Release of Hazardous Materials in contravention of 
Environmental Law with respect to any of the Real Property or the Transferred Assets or any real 
property currently or formerly owned, leased or operated by Marlboro, and Marlboro has not 
received an Environmental Notice that any of the Real Property or the Transferred Assets, or real 
property currently or formerly owned, leased or operated by Marlboro (including soils, 
groundwater, surface water, buildings and other structure located thereon) has been contaminated 
with any Hazardous Material which could reasonably be expected to result in an Environmental 
Claim against, or a material violation of Environmental Law or term of any Environmental Permit 
by, Marlboro. 



(c) Section 15xiv(c) of Marlboro’s Disclosure Schedule contains a complete 
and accurate list of all off-site Hazardous Materials treatment, storage, or disposal facilities or 
locations to Marlboro’s Knowledge used by Marlboro since January 1, 2015 in connection with 
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any of the Real Property and the Transferred Assets as to which Marlboro may retain liability, and 
to the Knowledge of Marlboro, none of these facilities or locations has been placed or proposed 
for placement on the National Priorities List (or CERCLIS) under CERCLA, or any similar state 
list, and Marlboro has not received any Environmental Notice regarding potential liabilities with 
respect to such off-site Hazardous Materials treatment, storage, or disposal facilities or locations 
used by Marlboro. 



(d) Marlboro has not retained or assumed, by contract or operation of Law, any 
liabilities or obligations of third parties under Environmental Law. 



(e) Marlboro is not aware of nor does Marlboro reasonably anticipate, as of the 
Closing Date, any condition, event or circumstance concerning the Release or regulation of 
Hazardous Materials that might, after the Closing Date, prevent, impede or materially increase the 
costs associated with the ownership, lease, operation, performance or use of any of the Real 
Property or the Transferred Assets as currently carried out. 



xv. Employee Benefit Matters. 



(a) Section 15xv(a) of Marlboro’s Disclosure Schedule contains a true and 
complete list of each Benefit Plan. Marlboro has no ERISA Affiliates and no Benefit Plan that is 
maintained, sponsored, contributed to, or required to be contributed to by Marlboro primarily for 
the benefit of employees of Marlboro outside of the United States.  



(b) With respect to each Benefit Plan, Marlboro has made available to Emerson 
accurate, current and complete copies of each of the following: (i) where the Benefit Plan has been 
reduced to writing, the plan document together with all amendments; (ii) where the Benefit Plan 
has not been reduced to writing, a written summary of all material plan terms; (iii) where 
applicable, copies of any trust agreements or other funding arrangements, custodial agreements, 
insurance policies and contracts, administration agreements and similar agreements, and 
investment management or investment advisory agreements, now in effect or required in the future 
as a result of the transactions contemplated by this Agreement or otherwise; (iv) copies of any 
summary plan descriptions, summaries of material modifications, summaries of benefits and 
coverage, COBRA communications, employee handbooks and any other written communications 
(or a description of any oral communications) relating to any Benefit Plan; (v) in the case of any 
Benefit Plan that is intended to be qualified under Section 401(a) of the Code, a copy of the most 
recent determination, opinion or advisory letter from the Internal Revenue Service and any legal 
opinions issued thereafter with respect to such Benefit Plan’s continued qualification; (vi) in the 
case of any Benefit Plan for which a Form 5500 must be filed, a copy of the two most recently 
filed Forms 5500, with all corresponding schedules and financial statements attached; (vii) 
actuarial valuations and reports related to any Benefit Plans with respect to the most recently 
completed plan years; (viii) the most recent nondiscrimination tests performed under the Code; 
and (ix) copies of material notices, letters or other correspondence from the Internal Revenue 
Service, Department of Labor, Department of Health and Human Services, Pension Benefit 
Guaranty Corporation or other Governmental Authority relating to the Benefit Plan. 



(c) Except as set forth in Section 15xv(c) of Marlboro’s Disclosure Schedule, 
each Benefit Plan and any related trust in all material respects has been established, administered 
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and maintained in accordance with its terms and materially in compliance with all applicable Laws 
(including ERISA, the Code and any applicable local Laws). Each Benefit Plan that is intended to 
be qualified within the meaning of Section 401(a) of the Code (a “Qualified Benefit Plan”) is so 
qualified and received a favorable and current determination letter from the Internal Revenue 
Service, or with respect to a prototype or volume submitter plan, can rely on an opinion letter from 
the Internal Revenue Service to the prototype plan or volume submitter plan sponsor, to the effect 
that such Qualified Benefit Plan is so qualified and that the plan and the trust related thereto are 
exempt from federal income taxes under Sections 401(a) and 501(a), respectively, of the Code, 
and nothing has occurred that could reasonably be expected to adversely affect the qualified status 
of any Qualified Benefit Plan. To the Knowledge of Marlboro, nothing has occurred with respect 
to any Benefit Plan that has subjected or could reasonably be expected to subject Marlboro or, with 
respect to any period on or after the Closing Date, Emerson or any of its Affiliates, to a penalty 
under Section 502 of ERISA or to tax or penalty under Sections 4975 or 4980H of the Code. 



(d) No pension plan which is subject to minimum funding requirements, in 
which employees of Marlboro participate or have participated has failed to meet the minimum 
funding standards under Section 412 of the Code, whether or not waived, or is subject to a lien for 
unpaid contributions under Section 303(k) of ERISA or Section 430(k) of the Code. No pension 
plan covering employees of Marlboro which is a defined benefit plan has an “adjusted funding 
target attainment percentage,” as defined in Section 436 of the Code, less than 80%. Except as set 
forth in Section 15xv(d) of Marlboro’s Disclosure Schedule, all benefits, contributions and 
premiums relating to each Benefit Plan have been timely paid in accordance with the terms of such 
Benefit Plan and all applicable Laws and accounting principles, and all benefits accrued under any 
unfunded Benefit Plan have been paid, accrued or otherwise adequately reserved to the extent 
required by, and in accordance with GAAP. 



(e) Marlboro has not (i) incurred or reasonably expects to incur, either directly 
or indirectly, any material Liability under Title I or Title IV of ERISA or related provisions of the 
Code or applicable local Law relating to employee benefit plans; (ii) failed to timely pay premiums 
to the Pension Benefit Guaranty Corporation; (iii) ever participated in any Multiemployer Plan; 
(iv) engaged in any transaction which would give rise to liability under Section 4069 or Section 
4212(c) of ERISA; (v) incurred taxes under Section 4971 of the Code with respect to any pension 
plan; or (vi) participated in a multiple employer welfare arrangements (MEWA). 



(f) With respect to each Benefit Plan, (i) no such plan is a Multiemployer Plan 
and Marlboro does not have nor is it reasonably expected to have any Liability with respect to a 
Multiemployer Plan; (ii) no such plan is a “multiple employer plan” within the meaning of Section 
413(c) of the Code or a “multiple employer welfare arrangement” (as defined in Section 3(40) of 
ERISA); (iii) no Action has been initiated by the Pension Benefit Guaranty Corporation to 
terminate any Benefit Plan or to appoint a trustee for any Benefit; (iv) except as set forth in Section 
15xv(f) of Marlboro’s Disclosure Schedules, no such plan maintained or contributed to within the 
last six (6) years is a Single Employer Plan subject to Title IV of ERISA; and (v) except as set 
forth in Section 15xv(f) of Marlboro’s Disclosure Schedules, no “reportable event,” as defined in 
Section 4043 of ERISA, with respect to which the reporting requirement has not been waived, has 
occurred with respect to any such plan. 
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(g) Except as set forth in Section 15xv(g) of Marlboro’s Disclosure Schedule 
and other than as required under Sections 601 to 608 of ERISA or other applicable Law, no Benefit 
Plan or other arrangement provides post-termination or retiree health benefits to any individual for 
any reason. 



(h) Except as set forth in Section 15xv(h) of Marlboro’s Disclosure Schedule, 
there is no pending or, to Marlboro’s Knowledge, threatened Action relating to a Benefit Plan 
(other than routine claims for benefits), and no Benefit Plan has within the three years prior to the 
date hereof been the subject of an examination or audit by a Governmental Authority or the subject 
of an application or filing under, or is a participant in, an amnesty, voluntary compliance, self-
correction or similar program sponsored by any Governmental Authority. 



xvi. Employment Matters. 



(a) Except as set forth in Section 15xvi(a) of Marlboro’s Disclosure Schedule, 
as of the date hereof, all compensation, including wages, commissions, bonuses, fees and other 
compensation, payable to all executive officers, employees, tenured and adjunct faculty members, 
staff, independent contractors or consultants of Marlboro for services performed on or prior to the 
date hereof have been paid in full and there are no outstanding agreements, understandings or 
commitments of Marlboro with respect to any compensation, commissions, bonuses or fees. 



(b) The Creditors’ Trust includes a true and accurate description of the total 
payout to be paid to all of its employees including faculty, tenured faculty, executive management 
and staff upon the Closing Date.  Marlboro has offered individual employees severance as part of 
the total payoff, in return for a valid release of claims in a form satisfactory to Emerson.  Except 
as set forth in Section 15xvi(b) of Marlboro’s Disclosure Schedule, as of the Interim Balance Sheet 
Date through the time of the Closing Marlboro has not entered into, renewed, continued or 
amended any employment contracts. 



(c) As of the Closing Date, except as set forth in Section 15xvi(c) of 
Marlboro’s Disclosure Schedule, all employees of Marlboro will have been terminated in 
accordance with all applicable laws. 



(d) Marlboro is not, a party to, bound by, or negotiating any collective 
bargaining agreement or other Contract with a union, works council or labor organization 
(collectively, “Union”), and there is not, and has not been for the past five years, any Union 
representing or purporting to represent any employee of Marlboro, and, to Marlboro’s Knowledge, 
no Union or group of employees is seeking or has sought to organize employees for the purpose 
of collective bargaining.  Since January 1, 2015, there has not been an unfair labor practice charge 
against Marlboro. 



(e) Marlboro is and has been in compliance, in all material respects, with all 
applicable Laws pertaining to employment and employment practices to the extent they relate to 
employees, volunteers, interns, consultants, tenured and adjunct faculty, staff  and independent 
contractors of Marlboro, including all Laws relating to labor relations, equal employment 
opportunities, fair employment practices, employment discrimination, harassment, retaliation, 
reasonable accommodation, disability rights or benefits, immigration, wages, hours, overtime 
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compensation, child labor, hiring, promotion and termination of employees, working conditions, 
meal and break periods, privacy, health and safety, workers’ compensation, leaves of absence, paid 
sick leave and unemployment insurance. All individuals characterized and treated by Marlboro as 
consultants or independent contractors of Marlboro are properly treated as independent contractors 
under all applicable Laws. All employees of Marlboro classified as exempt under the Fair Labor 
Standards Act and state and local wage and hour laws are properly classified in all material 
respects. To the Knowledge of Marlboro, Marlboro is in compliance with and has complied with 
all immigration laws, including Form I-9 requirements and any applicable mandatory E-Verify 
obligations. Except as set forth in Section 15xvi(e) of Marlboro’s Disclosure Schedule, Marlboro 
has received no notice of any Actions against Marlboro pending, or to Marlboro’s Knowledge, 
threatened to be brought or filed, by or with any Governmental Authority or arbitrator in 
connection with the employment of any current or former applicant, employee, consultant, 
volunteer, intern or independent contractor of Marlboro, including, without limitation, any charge, 
investigation or claim relating to unfair labor practices, equal employment opportunities, fair 
employment practices, employment discrimination, harassment, retaliation, reasonable 
accommodation, disability rights or benefits, immigration, wages, hours, overtime compensation, 
employee classification, child labor, hiring, promotion and termination of employees, working 
conditions, meal and break periods, privacy, health and safety, workers’ compensation, leaves of 
absence, paid sick leave, unemployment insurance or any other employment related matter arising 
under applicable Laws. 



(f) Marlboro has complied (or prior to the Closing will comply) in all material 
respects with the WARN Act, and has satisfied (or prior to the Closing will satisfy)  in all material 
respects any obligations under the WARN Act, including without limitation notice sufficient to 
avoid penalties, and compensation and benefits paid to all affected employees of Marlboro.  



(g) Marlboro is not a party to any Contracts with any Governmental Authority.   



xvii. Endowment and Investments.  Section 15xvii of Marlboro’s Disclosure Schedule 
sets forth Marlboro’s endowment and identifies (a) all of its investments and account information, 
including but not limited to account name and number, and (b) the terms of all restrictions on 
individual funds. Except for donor restrictions set forth in Section 15xvii of Marlboro’s 
Disclosure Schedule, there are no Encumbrances against or which materially affect the value of 
the endowment and investments.  



xviii. Taxes.  Except as set forth in Section 15xviii of Marlboro’s Disclosure Schedule: 



(a) All Tax Returns with respect to Marlboro and/or the Real Property or the 
Transferred Assets required to be filed by Marlboro for any Pre-Closing Tax Period have been, or 
will be, timely filed. Such Tax Returns are, or will be, true, complete and correct in all respects. 
All Taxes due and owing by Marlboro (whether or not shown on any Tax Return) have been, or 
will be, timely paid. 



(b) Marlboro has withheld and paid each Tax required to have been withheld 
and paid in connection with amounts paid or owing to any employee, tenured or adjunct faculty 
member,  independent contractor, creditor, customer, or other party, and complied with all 
information reporting and backup withholding provisions of applicable Law. 
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(c) All deficiencies asserted, or assessments made, against Marlboro as a result 
of any examinations by any taxing authority have been fully paid. 



(d) Marlboro is not a party to any Action by any taxing authority. There are no 
pending or threatened Actions by any taxing authority. 



(e) There are no Encumbrances for Taxes upon any of the Transferred Assets 
nor, to Marlboro’s Knowledge, is any taxing authority in the process of imposing any 
Encumbrances for Taxes on any of the Transferred Assets (other than for current Taxes not yet 
due and payable). 



(f) Marlboro is not a “foreign person” as that term is used in Treasury 
Regulations Section 1.1445-2. 



(g) Marlboro is not, and has not been, a party to, or a promoter of, a “reportable 
transaction” within the meaning of Section 6707A(c)(1) of the Code and Treasury Regulations 
Section 1.6011 4(b). 



(h) None of the Transferred Assets is (i) required to be treated as being owned 
by another person pursuant to the so-called “safe harbor lease” provisions of former Section 
168(f)(8) of the Internal Revenue Code of 1954, as amended, (ii) subject to Section 168(g)(1)(A) 
of the Code, or (iii) subject to a disqualified leaseback or long-term agreement as defined in Section 
467 of the Code. 



xix. Financial Statements.  Complete copies of the audited financial statements 
consisting of the Statement of Financial Position of Marlboro as of June 30 in each of the years 
2017, 2018 and 2019 and the related statements of activities, changes in net assets and cash flow 
for the years then ended (the “Audited Financial Statements”), and unaudited financial 
statements consisting of the Statement of Financial Position of Marlboro as of February 29, 2020 
and the related statements of activities, changes in net assets and cash flow for the eight month 
period then ended (the “Interim Financial Statements” and together with the Audited Financial 
Statements, the “Financial Statements”) have been delivered to Emerson. The Financial 
Statements have been prepared in accordance with GAAP applied on a consistent basis throughout 
the period involved, subject, in the case of the Interim Financial Statements, to normal and 
recurring year-end adjustments (the effect of which will not be materially adverse) and the absence 
of notes (that, if presented, would not differ materially from those presented in the Audited 
Financial Statements). The Financial Statements are based on the books and records of Marlboro, 
and fairly present in all material respects the financial condition of Marlboro as of the respective 
dates they were prepared and the results of the operations of Marlboro for the periods indicated. 
The Statement of Financial Position of Marlboro as of June 30, 2019 is referred to herein as the 
“Balance Sheet” and the date thereof as the “Balance Sheet Date” and the Statement of Financial 
Position of Marlboro as of February 29, 2020 is referred to herein as the “Interim Balance Sheet” 
and the date thereof as the “Interim Balance Sheet Date”. Marlboro maintains a standard system 
of accounting for Marlboro established and administered in accordance with GAAP. 



xx. Undisclosed Liabilities.  Marlboro has no material Liabilities except those set forth 
in Marlboro’s Disclosure Schedules, including Section 15xx of Marlboro’s Disclosure 
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Schedules, and in the schedules to the Creditors’ Trust Agreement.  Marlboro has not incurred any 
Liabilities since the Interim Balance Sheet Date other than Liabilities incurred in the normal course 
of business. 



xxi. Absence of Certain Changes, Events and Conditions.  Except as set forth in Section 
15xxi of Marlboro’s Disclosure Schedules, since the Interim Balance Sheet Date, Marlboro 
certifies, represents and warrants that there has not been any: 



(a) material damage, destruction or loss to any of the Real Property, Tangible 
Personal Property or the Transferred Assets, whether or not covered by insurance; 



(b) material change in any method of accounting or accounting practice for 
Marlboro, except as required by GAAP or as disclosed in the notes to the Financial Statements; 



(c) Entry into any Contract or Lease or any other obligations that obligates 
Marlboro to payment of more than $5,000 per year to any Person or entity or which effects the 
Real Property or the Transferred Assets; 



(d) Incurrence, assumption or guarantee of any indebtedness for borrowed 
money in connection with Marlboro, the Real Property, Tangible Personal Property or the 
Transferred Assets; 



(e) Transfer, assignment, lease, sale or other disposition of any of the Real 
Property, Tangible Personal Property or the Transferred Assets; 



(f) Cancellation of any debts or claims related to the Real Property, Tangible 
Personal Property or the Transferred Assets; 



 
(g) Transfer or assignment of or grant of any license or sublicense under or with 



respect to any Transferred Intellectual Property Assets; 



(h) Abandonment or lapse of or failure to maintain in full force and effect any 
Intellectual Property Registration related to the Transferred Intellectual Property Assets; 



(i) Acceleration, termination, material modification to or cancellation of any 
material Contract or Permit, other than the contracts terminated pursuant to the Contract 
Termination Notice; 



(j) Imposition of any Encumbrance, other than Permitted Liens, upon any of 
the Tangible Personal Property or the Transferred Assets; 



(k) Except as explicitly agreed to by Emerson, the grant of any bonuses, 
whether monetary or otherwise, or increase in any wages, salary, severance, pension or other 
compensation or benefits in respect of any current or former employees, officers, directors, tenured 
or adjunct faculty members, independent contractors or consultants of Marlboro, it being 
understood that all employees and faculty of Marlboro are being terminated by Marlboro with 
certain agreed upon payments being made by Marlboro; or 
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(l) Hiring or promoting any person.  



(m) Any loan to (or forgiveness of any loan to), or entry into any other 
transaction with, any current or former directors, tenured or adjunct faculty,  staff member, 
officers, trustees, or employees of Marlboro or to any other individual or entity; 



(n) The adoption of any plan of merger, consolidation, reorganization, 
liquidation or dissolution or filing of a petition in bankruptcy under any provisions of federal or 
state bankruptcy Law or consent to the filing of any bankruptcy petition against it under any 
similar Law 



(o) The purchase, lease or other acquisition in an amount greater than $5,000 
in any single transaction of the right to own, use or lease any property or assets; 



(p) The renewal of any employment contract for any employee, tenured or 
adjunct faculty member as of the Interim Balance Sheet Date; 



(q) Any Contract to do any of the foregoing, or any action or omission that 
would result in any of the foregoing; and 



(r) Any claims made or actions, suits or proceedings or, to the Knowledge of 
Marlboro, any investigation by a Government Authority commenced or, to the Knowledge 
Marlboro, threatened against Marlboro in relation to the Transferred Assets. 



xxii. PPP Loan.  Marlboro is qualified, under the CARES Act and other applicable law, 
to be a borrower and receive a loan under the Paycheck Protection Program.  Marlboro has used 
the proceeds of the PPP Loan only for payroll costs and other costs that qualify for forgiveness in 
accordance with the CARES Act and the current rules and guidance issued by the U.S. Small 
Business Administration. 



xxiii. Full Disclosure.  No representation or warranty by Marlboro in this Agreement and 
no statement contained in Marlboro’s Disclosure Schedules to this Agreement or any certificate 
or other document furnished or to be furnished to Emerson pursuant to this Agreement contains or 
will contain as of the Closing any untrue statement of a material fact, nor do they omit, or will they 
omit as of the Closing  any material fact necessary to make the statements contained therein, in 
light of the circumstances in which they are made, not misleading. Marlboro acknowledges that 
Emerson is relying on the representations and warranties of Marlboro in entering into this 
Agreement.   



16. Representations and Warranties Of Emerson 



Except as set forth in the correspondingly numbered Section of Emerson’s Disclosure 
Schedules, Emerson represents and warrants to Marlboro that the statements contained in this 
Section 16 (“Emerson’s Representations and Warranties”) are true and correct as of the date hereof 
and as of the Closing. 



i. Organization and Qualification.  Emerson is a nonprofit charitable corporation 
duly organized, validly existing, and in good standing under the laws of Massachusetts, with all 
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requisite power and authority, and all necessary consents, authorizations, approvals, orders, 
licenses, certificates, and permits of and from, and declarations and filings with, all federal, state, 
local, and other governmental authorities and all courts and other tribunals, to own, lease, 
license, and use its properties and assets and to carry on the businesses in which it is now 
engaged and the businesses in which it contemplates engaging except where any failure to hold 
any consent, authorization, approval, order, license, certificate, permit, declaration or filing 
would not materially limit the ability of Emerson to perform its obligations pursuant to this 
Agreement. Emerson is duly qualified to transact the businesses in which it is engaged and is in 
good standing as a foreign corporation in every jurisdiction in which its ownership, leasing, 
licensing, or use of property or assets or the conduct of its businesses makes such qualification 
necessary. 



 
ii. Tax Exempt Status.  Emerson is exempt from federal income taxes under Section 



501(a) of the Code as an organization described in Section 501(c)(3) of the Code, and has 
received a determination letter from the Internal Revenue Service to that effect. Such 
determination letter is currently in full force and effect and has not been terminated, revoked or 
modified, and Emerson is in compliance with all of the terms and conditions contained in such 
determination letter. Emerson is not a “private foundation” within the meaning of § 509(a) of the 
Code.  All filings necessary to maintain Emerson’s tax-exempt status under Section 501(c)(3) of 
the Code have been made by or on behalf of Emerson. Emerson has not done anything to impair 
its status as an organization qualifying for tax-exempt status under Section 501(c)(3) of the 
Code, and no circumstances have occurred that would disqualify Emerson as a tax-exempt 
organization under Section 501(c)(3) of the Code. There are no suits, actions or proceedings 
challenging or contesting Emerson’s tax-exempt status under Section 501(c)(3) of the Code, and 
Emerson has not received any letter or other communication from the IRS or any other person or 
entity regarding any possible action, formal or informal, that could result in the suspension or 
revocation of Emerson’s tax-exempt status under Section 501(c)(3) of the Code. 



 
iii.  Authority; No Conflicts; Consents.  (1) Emerson has all requisite power and 



authority to execute, deliver, and perform this Agreement and each of the Ancillary Documents; 
(2) all necessary corporate proceedings of Emerson have been duly taken to authorize the 
execution, delivery, and performance of this Agreement and each of the Ancillary Documents by 
Emerson; and (3) this Agreement has been, and each of the Ancillary Documents when executed 
and delivered by Emerson will be, duly authorized, executed, and delivered by Emerson, 
constitutes the legal, valid, and binding obligation of Emerson, and is enforceable as to it in 
accordance with its terms.  Except as set forth in Section 16iii of Emerson’s Disclosure 
Schedules no consent, authorization, approval, order, license, certificate, or permit of or from, or 
declaration or filing with, any federal, state, local, or other Governmental Authority or any court 
or other tribunal is required by Emerson for the execution, delivery, or performance of this 
Agreement or any Ancillary Document by Emerson. Except as set forth in Section 16iii of 
Emerson’s Disclosure Schedules, no consent of any party to any contract, agreement, 
instrument, lease, license, arrangement, understanding, or other Contract to which Emerson is a 
party, or to which it or any of its properties or assets are subject, is required for the execution, 
delivery, or performance of this Agreement or any Ancillary Documents; and the execution, 
delivery, and performance of this Agreement and the Ancillary Documents will not violate, 
result in a breach of, conflict with, or (with or without the giving of notice or the passage of time 
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or both) entitle any party to terminate or call a default under any term of any such contract, 
agreement, instrument, lease, license, arrangement, understanding, or other Contract, or violate 
or result in a breach of any term of the certificate of incorporation (or other charter document) or 
by-laws of Emerson, or violate, result in a breach of, or conflict with any law, rule, regulation, 
Governmental Order, judgment, or decree binding on Emerson or to which any of its properties 
or assets are subject.  



 
iv. Legal Proceedings.  There are no Actions pending or, to Emerson’s knowledge, 



threatened against or by Emerson or any Affiliate of Emerson that challenge or seek to prevent, 
enjoin or otherwise delay the transactions contemplated by this Agreement or that would otherwise 
materially affect Emerson’s ability to perform its obligations pursuant to this Agreement. No event 
has occurred or circumstances exist that may give rise or serve as a basis for any such Action 



v. Full Disclosure.  No representation or warranty by Emerson in this Agreement and 
no statement contained in Emerson’s Disclosure Schedules to this Agreement or any certificate 
or other document furnished or to be furnished to Marlboro pursuant to this Agreement contains 
or will contain as of the Closing any untrue statement of a material fact, nor do they omit, or will 
they omit as of the Closing  any material fact necessary to make the statements contained therein, 
in light of the circumstances in which they are made, not misleading. Emerson acknowledges that 
Marlboro is relying on the representations and warranties of Emerson in entering into this 
Agreement. 



17. Covenants 



A. Conduct of Marlboro Prior to the Closing.  From the date hereof until the Closing 
Date, except as otherwise provided in this Agreement or consented to in writing by Emerson 
(which consent shall not be unreasonably withheld or delayed), Marlboro shall: 



(i)   regularly communicate in good faith with Emerson regarding the operation 
of Marlboro in support of preserving the Transferred Assets and facilitating the transfer of the 
Marlboro programs, Marlboro Students and Marlboro Faculty to Emerson as contemplated by this 
Agreement;   



(ii) use its reasonable diligent efforts to work with its donors to remove all 
restrictions from Marlboro’s restricted endowment funds and gifts; 



(iii) preserve and maintain the Transferred Assets in the same condition as they 
were on the date of this Agreement, ordinary wear and tear excepted; 



(iv) not enter into any new Contract or Lease that would create an Encumbrance 
upon or limit Marlboro’s right to transfer the Transferred Assets, provided however that from the 
date of the mutual execution of this Agreement to the Closing Date, Marlboro may incur liabilities 
in the form of operating expenses, including trade payables and vendor expenses incurred in the 
ordinary course, provided further that Marlboro obtains Emerson’s written consent prior to 
incurring any such expenses in excess of $5,000 in a single transaction; 



(v) not merge or consolidate with any entity; 
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(vi) maintain in effect all Insurance Policies with the same limits of coverage 
which it now carries with respect to the Marlboro Campus and the Transferred Assets; not adjust 
any insurance proceeds or settle any taking claim without Emerson’s prior written consent, which 
consent shall not be unreasonably withheld, conditioned or delayed; 



(vii) not renew or extend any employment agreement; 



(viii) not fail to give notice to Emerson of the commencement of any material 
development to which Marlboro becomes aware; 



(ix) to the extent provided for in this Agreement preserve in force all Permits 
required for the utilization of the Marlboro Campus and the Transferred Assets and assign such 
permits, if assignable, relating to the Transferred Assets on the Closing Date; 



(x) pay the debts, Taxes and other obligations related to the Marlboro Campus 
and the Transferred Assets when due; 



(xi) maintain all Books and Records and documents related to the Marlboro 
Campus and the Transferred Assets; 



(xii) comply in all material respects with all Laws applicable to the ownership of 
the Marlboro Campus and the Transferred Assets; 



(xiii) provide copies to Emerson of any written notices received from 
governmental or quasi-governmental organizations regarding any violations of Laws; 



(xiv) obtain all required approvals to consummate the transactions contemplated 
by this Agreement;   



(xv) not incur any debt in addition to, or in excess of, the debt shown on the 
Schedule of Indebtedness except as expressly authorized by this Agreement; 



(xvi) work cooperatively with the Vermont State Board of Education, and any 
other required federal state or local regulatory body or agency to ensure all student records are 
properly transferred and preserved pursuant to all applicable state and federal laws;  



(xvii) except as otherwise identified in Section 15xv(c) of Marlboro’s Disclosure 
Schedules, terminate all employees and faculty and all employment contracts in accordance with 
applicable law including without limitation satisfying any obligations under the WARN Act (or 
any similar state or local Law); and 



(xviii) take all actions, and do all things necessary to seek forgiveness of the PPP 
Loan based on the eight week spending period requirements (such eight week period having 
expired on or about June 4, 2020), including, without limitation, making such election as may be 
necessary to utilize the eight week protocol, and completing and submitting to the Bank all 
necessary applications and documentation in accordance with the CARES Act and the applicable 
rules and guidance from the U.S. Small Business Administration. 
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  B. Access to Financial Information and Books and Records.  From the date hereof 
until the Closing, Marlboro shall (a) afford Emerson and its Representatives full and free access 
during normal business hours to and the right to inspect all of  the Transferred Assets, Books and 
Records, Contracts and other documents and data related to Marlboro, (b) furnish Emerson and its 
Representatives with such financial, operating and other data and information related to the 
Marlboro as Emerson or any of its Representatives may reasonably request; and (c) instruct the 
Representatives of Marlboro to cooperate with Emerson in its investigation of the Transferred 
Assets, Marlboro Campus and the Assumed Liabilities. No investigation by Emerson or other 
information received by Emerson shall operate as a wavier or otherwise affect any representation, 
warranty or agreement given or made by Marlboro in this Agreement. 



C. No Solicitation of Other Bids. 



(i) Unless this Agreement is terminated, Marlboro shall not, and shall not 
authorize or permit any of its Affiliates or any of its or their Representatives to, directly or 
indirectly, (i) encourage, solicit, initiate, facilitate or continue inquiries regarding an Acquisition 
Proposal for the Transferred Assets; (ii) enter into discussions or negotiations with, or provide any 
information to, any Person concerning a possible Acquisition Proposal for the Transferred Assets; 
or (iii) enter into any agreements or other instruments (whether or not binding) regarding an 
Acquisition Proposal with regard to the Transferred Assets. Marlboro shall immediately cease and 
cause to be terminated, and shall cause its Affiliates and all of its and their Representatives to 
immediately cease and cause to be terminated, all existing discussions or negotiations with any 
Persons conducted heretofore with respect to, or that could lead to, an Acquisition Proposal. For 
purposes hereof, “Acquisition Proposal” means any inquiry, proposal or offer from any Person 
(other than Emerson or any of its Affiliates) relating to the direct or indirect disposition, whether 
by sale, merger or otherwise, of all or any portion of the Transferred Assets. 



(ii) In addition to the other obligations under this Section 17C, Marlboro shall 
promptly, and in any event within three days after receipt thereof by Marlboro or its 
Representatives, advise Emerson orally and in writing of any Acquisition Proposal, any request 
for information with respect to any Acquisition Proposal, or any inquiry with respect to or which 
could reasonably be expected to result in an Acquisition Proposal, the material terms and 
conditions of such request, Acquisition Proposal or inquiry, and the identity of the Person making 
the same. 



(iii) Marlboro agrees that the rights and remedies for noncompliance with this 
Section 17C shall include having such provision specifically enforced by any court having equity 
jurisdiction, it being acknowledged and agreed that any such breach or threatened breach shall 
cause irreparable injury to Emerson and that money damages would not provide an adequate 
remedy to Emerson. 
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  D. Notice of Certain Events. 



(i) From the date hereof until the Closing, Marlboro upon becoming aware of 
any of the following shall promptly notify Emerson in writing of: 



(1) any fact, circumstance, event or action the existence, occurrence or 
taking of which (A) has resulted in, or could reasonably be expected to result in, any 
representation or warranty made by Marlboro hereunder not being true and correct in a 
material manner or (B) has resulted in, or could reasonably be expected to result in, the 
failure of any of the conditions set forth in Section 18B to be satisfied; 



(2) any notice or other communication from any Person alleging that 
the consent of such Person is or may be required in connection with the transactions 
contemplated by this Agreement; 



(3) any notice or other communication from any Governmental 
Authority in connection with the transactions contemplated by this Agreement; and 



(4) any Actions commenced or, to Marlboro’s Knowledge, threatened 
against, relating to or involving or otherwise affecting the Marlboro Campus, the 
Transferred Assets, the Assigned and Assumed Agreements or the Assumed Liabilities 
that, if pending on the date of this Agreement, would have been required to have been 
disclosed pursuant to or that relates to the consummation of the transactions contemplated 
by this Agreement. 



(ii) Emerson’s receipt of information pursuant to this Section 17D shall not 
operate as a waiver or otherwise affect any representation, warranty or agreement given or made 
by Marlboro in this Agreement and shall not be deemed to amend or supplement the Disclosure 
Schedules. 



  E. Employees and Employee Benefits. 



(i) Commencing on or prior to the Closing Date, Marlboro shall terminate all 
employees of Marlboro except those identified in Section 15xvi(c) of Marlboro’s Disclosure 
Schedules. Except as specifically provided in this Agreement, Emerson shall have no obligation 
to offer employment to any individual. Marlboro shall bear any and all obligations and liability 
under the WARN Act resulting from employment losses pursuant to this Section 17E. 



(ii) Marlboro shall be solely responsible, and Emerson shall have no obligations 
whatsoever for, any compensation or other amounts payable to any current or former employee, 
officer, director, trustee, tenured or adjunct professor or teacher, staff,  independent contractor or 
consultant of Marlboro, including, without limitation, hourly pay, commission, bonus, salary, 
accrued vacation, fringe, pension or profit sharing benefits or severance pay for any period relating 
to the service with Marlboro at any time on or prior to the Closing Date and the Creditors’ Trustee 
shall pay all such amounts not paid at or prior to the Closing Date in accordance with Creditors’ 
Trust Agreement from funds delivered to the Creditors’ Trust by Marlboro at Closing.   
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(iii) Marlboro shall remain solely responsible for the satisfaction of all claims 
for medical, dental, life insurance, health (including, specifically, “COBRA” coverage), accident 
or disability benefits brought by or in respect of current or former employees, officers, directors, 
trustees, independent contractors or consultants of Marlboro or the spouses, dependents or 
beneficiaries thereof, which claims relate to events occurring on or prior to the Closing Date. 
Marlboro also shall remain solely responsible for all worker’s compensation claims of any current 
or former employees, officers, directors, trustees, independent contractors or consultants of 
Marlboro which relate to events occurring on or prior to the Closing Date. Marlboro shall pay, 
cause to be paid, or make available all such amounts to the appropriate persons as and when due. 



(iv) To the extent required by the applicable plan document or applicable law, 
Marlboro shall cause the account balances under its defined contribution retirement plan of 
employees who become employed by Emerson, or an Affiliate of Emerson, in connection with the 
transactions contemplated by this Agreement, to be fully vested to the extent not already vested as 
of the Closing Date.  Effective as soon as reasonably practicable following the Closing Date, 
Marlboro, or any applicable Affiliate or authorized representative, shall effect a transfer of assets 
and liabilities (including outstanding loans) from the defined contribution retirement plan that it 
maintains to the defined contribution retirement plan maintained by Emerson with respect to those 
employees of Marlboro who become employed by Emerson, or an Affiliate of Emerson, in 
connection with the transactions contemplated by this Agreement. Any such transfer shall be in an 
amount sufficient to satisfy Section 414(l) of the Code. Such transferred employees’ accounts shall 
be credited with any Marlboro contributions due for the portion of the year before such transfer of 
accounts, and shall be credited without regard to any end-of-year or other service conditions for 
such contributions. 



 F. Confidentiality.   From and after the Closing if Emerson or Marlboro are compelled 
to disclose any information by judicial or administrative process (excluding public records request 
provided to Emerson under applicable Law) or by other requirements of Law regarding this 
Agreement, Emerson or Marlboro shall promptly notify the other Party in writing and shall 
disclose only that portion of such information which Emerson or Marlboro is advised by its counsel 
in writing is legally required to be disclosed or necessary or appropriate to obtain the requisite 
approvals by each applicable Governmental Authority of the transactions contemplated herein.  



  G. Third Party Consents.  To the extent that Marlboro’s rights under any Assigned 
Contract, Assigned Lease or Permit constituting a Transferred Asset, or any other Transferred 
Asset, may not be assigned to Emerson without the consent of another Person which has not been 
obtained, this Agreement shall not constitute an agreement to assign the same if an attempted 
assignment would constitute a breach thereof or be unlawful, and Marlboro, at its expense, shall 
use its reasonable best efforts to obtain any such required consent(s) as promptly as possible. If 
any such consent shall not be obtained or if any attempted assignment would be ineffective or 
would impair Emerson’s rights under the Transferred Asset in question so that Emerson would not 
in effect acquire the benefit of all such rights, Marlboro, to the maximum extent permitted by law 
and the Transferred Asset, shall act after the Closing as Emerson’s agent in order to obtain for it 
the benefits thereunder and shall cooperate, to the maximum extent permitted by Law and the 
Transferred Asset, with Emerson in any other reasonable arrangement designed to provide such 
benefits to Emerson. 
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H. Student Records.  Emerson agrees to comply with 16 V.S.A. §175 as the 
repository of the Marlboro Student Records. 



I Contract and Lease Termination; sales of Tangible Assets.  The Parties 
acknowledge that the amount of Marlboro Funds transferred to Emerson at or after the 
Closing will, in part, be affected by (i) Marlboro’s contractual obligations after the Closing 
and (ii) proceeds received from the sale by Marlboro after the Closing of any tangible assets 
not transferred to Emerson.  Marlboro and Emerson agree to work collaboratively with the 
goal of terminating any such contractual obligations and, other than with respect to the 
Archival Materials and the Real Estate Related Tangible Personal Property, selling such 
tangible assets (when such are no longer necessary for the continued operation of Marlboro 
after the Closing) as soon as practicable in order to minimize liability with respect to such 
contractual obligations, or maximize sales proceeds of such tangible assets.  Marlboro shall 
keep Emerson informed as to the progress of negotiations with respect to the foregoing. 



J. Governmental Approvals and Consents. 



 
(i) Each party hereto shall, as promptly as possible, (i) make, or cause to be 



made, all filings with and submissions required under any Law applicable to such party or any of 
its Affiliates to; and (ii) use reasonable best efforts to obtain, or cause to be obtained, all consents, 
authorizations, orders and approvals from, all Governmental Authorities, that may be or become 
necessary for its execution and delivery of this Agreement and the performance of its obligations 
pursuant to this Agreement and the Ancillary Documents. Each party shall cooperate fully with 
the other party and its Affiliates in promptly seeking to obtain all such consents, authorizations, 
orders and approvals, including without limitation, taking the actions describe in Appendix C. The 
Parties hereto shall not willfully take any action that will have the effect of delaying, impairing or 
impeding the receipt of any required consents, authorizations, orders and approvals. 



(ii) Marlboro and Emerson shall use diligent efforts to give all notices to, and 
obtain all consents from, all third parties that are necessary to consummate this Agreement. 



(iii) Without limiting the generality of the parties’ undertakings pursuant to 
subsections (i) and (ii) above, each of the parties hereto shall use all reasonable best efforts to: 



(1) respond to any inquiries by any Governmental Authority regarding 
the transactions contemplated by this Agreement or any Ancillary Document; 



(2) avoid the imposition of any order or the taking of any action that 
would restrain, alter or enjoin the transactions contemplated by this Agreement or any 
Ancillary Document; and 



(3) in the event any Governmental Order adversely affecting the ability 
of the parties to consummate the transactions contemplated by this Agreement or any 
Ancillary Document has been issued, to have such Governmental Order vacated or lifted. 



(iv) All analyses, appearances, meetings, discussions, presentations, 
memoranda, briefs, filings, arguments, and proposals made by or on behalf of either party before 
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any Governmental Authority or the staff or regulators of any Governmental Authority, in 
connection with the transactions contemplated hereunder (but, for the avoidance of doubt, not 
including any interactions between Marlboro or Emerson with Governmental Authorities in the 
ordinary course, any disclosure which is not permitted by Law or any disclosure containing 
confidential information) shall be disclosed to the other party hereunder in advance of any filing, 
submission or attendance, it being the intent that the parties will consult and cooperate with one 
another, and consider in good faith the views of one another, in connection with any such analyses, 
appearances, meetings, discussions, presentations, memoranda, briefs, filings, arguments, and 
proposals.  Each Party shall give notice to the other Party with respect to any meeting, discussion, 
appearance or contact with any Governmental Authority or the staff or regulators of any 
Governmental Authority, with such notice being sufficient to provide the other party with the 
opportunity to attend and participate in such meeting, discussion, appearance or contact. 



K. Endowment.  Marlboro agrees to take all action necessary, including but not limited 
to commencing all judicial and regulatory actions, to cause the transfer to Emerson at the Closing of 
Marlboro’s endowment and other investment assets.  Subject to all applicable Laws, Marlboro agrees 
to not take any action to cause the transfer of the endowment and investment assets to any party other 
than Emerson; Marlboro shall join with Emerson to cause the transfer of such endowment and 
investment assets to Emerson free and clear of any claims, restrictions, or other Encumbrances other 
than Permitted Liens. 



  L. Post-Closing Transfers.  From and after the Closing, if Marlboro receives or 
collects any funds relating to any Transferred Asset or that otherwise would be deemed to be 
Marlboro Funds if such had been received prior to the Closing, including without limitation 
payment of donations or bequests), Marlboro shall remit such funds to Emerson within five (5) 
Business Days after its receipt thereof.  From and after the Closing, if Emerson receives or collects 
any funds relating to any Excluded Asset (including without limitation Archival Materials, Real 
Estate Related Tangible Personal Property, and other tangible assets referred to in Section 17I 
above), Emerson shall remit any such funds to Marlboro within five (5) Business Days after its 
receipt thereof. 



M. Marlboro Website. Emerson agrees to maintain, from the Closing until the 
third anniversary of the Closing Date, the Marlboro.edu domain email functionality for Marlboro 
students, alumni, student/alumni groups, and faculty who had @marlboro.edu email accounts as 
of the Closing Date. 



  N. Fundraising. From and after the date hereof and until the Closing, Marlboro shall 
use its good faith efforts to solicit and collect donations and bequests, consistent with the manner, 
effort, and methods utilized by it in its customary past fundraising efforts. 



  O. Closing Conditions.  From the date hereof until the Closing, each party hereto shall 
use reasonable best efforts to take such actions as are necessary to expeditiously satisfy the closing 
conditions set forth in this Agreement. 



  P. Public Announcements.  Unless otherwise required by applicable Law, no party to 
this Agreement shall make any public announcements in respect of this Agreement or the 
transactions contemplated hereby or otherwise communicate with any news media, students, 
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faculty or employee without the prior written consent of the other party (which consent shall not 
be unreasonably withheld or delayed), and the parties shall cooperate as to the timing and contents 
of any such announcement. 



 18. Closing Conditions 



  A. Conditions to Obligations of All Parties.  The obligations of each Party to 
consummate the transactions contemplated by this Agreement shall be subject to the fulfillment, 
at or prior to the Closing, of each of the following conditions: 



(i) The filings of Emerson and/or Marlboro pursuant to any required 
governmental law or regulation, shall have been made and any applicable waiting period and any 
extensions thereof shall have expired or been terminated;  



(ii) No Governmental Authority shall have enacted, issued, promulgated, 
enforced or entered any Governmental Order which is in effect and has the effect of making the 
transactions contemplated by this Agreement illegal  or otherwise prohibited  or causing any of 
the transactions contemplated hereunder to be rescinded following completion thereof;  



(iii) Marlboro shall have received all consents, authorizations, orders and 
approvals from the Governmental Authorities, as applicable to it, referred to in Section 17J and 
Emerson shall have received all consents, authorizations, orders and approvals from the 
Governmental Authorities, as applicable to it, referred to in Section 17J, in each case, in form and 
substance reasonably satisfactory to Emerson and Marlboro, and no such consent, authorization, 
order and approval shall have been revoked; and 



(iv) No Action shall have been commenced against any of the Parties, which 
would prevent the Closing. No injunction or restraining order shall have been issued by any 
Governmental Authority, and be in effect, which restrains or prohibits any transaction 
contemplated hereby.  No petition has been filed by or against the Parties under the federal 
Bankruptcy Code or any similar state or federal Law, whether now or hereafter existing. 



  B. Conditions to Obligations of Emerson.  The obligations of Emerson to consummate 
the transactions contemplated by this Agreement shall be subject to the fulfillment or Emerson’s 
waiver, at or prior to the Closing, of each of the following conditions: 



(i) Each of the representations and warranties of Marlboro contained in this 
Agreement, the Ancillary Documents and any certificate or other writing delivered pursuant hereto 
shall be true and correct in all respects (in the case of any representation or warranty qualified by 
materiality) or in all material respects (in the case of any representation or warranty not qualified 
by materiality) on and as of the date hereof and on and as of the Closing Date with the same effect 
as though made at and as of such date (except those representations and warranties that address 
matters only as of a specified date, the accuracy of which shall be determined as of that specified 
date in all respects);  



(ii) Marlboro shall have duly performed and complied in all material respects 
with all agreements, covenants and conditions required by this Agreement and each of the 
Ancillary Documents to be performed or complied with by it prior to or on the Closing Date, 
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provided, that, with respect to agreements, covenants and conditions that are qualified by 
materiality, Marlboro shall have performed such agreements, covenants and conditions, as so 
qualified, in all respects;   



(iii) The value of the Closing Assets shall not be less than the Closing Asset 
Target Amount; 



(iv) The Campus shall have been sold to a third party and Marlboro shall have 
received all payments therefor; 



(v) Marlboro shall have delivered to Emerson duly executed counterparts to the 
Ancillary Documents and copies of any other Marlboro Closing Deliverables; and 



(vi) Marlboro demonstrates that during the eight week period after Marlboro 
received the first disbursement of the PPP Loan that it spent proceeds of the PPP Loan only on 
forgivable costs in a manner consistent with the criteria and preconditions necessary to entitle it to 
forgiveness of the amount of the PPP Loan based on the terms of the CARES Act and the rules 
and guidance that were available from the U.S. Small Business Administration at the time of the 
expenditures. 



  C. Conditions to Obligations of Marlboro.  The obligations of Marlboro to 
consummate the transactions contemplated by this Agreement shall be subject to the fulfillment or 
Marlboro’s waiver, at or prior to the Closing, of each of the following conditions: 



(i) Each of the representations and warranties of Emerson contained in this 
Agreement, the Ancillary Documents and any certificate or other writing delivered pursuant hereto 
shall be true and correct in all respects (in the case of any representation or warranty qualified by 
materiality) or in all material respects (in the case of any representation or warranty not qualified 
by materiality) on and as of the date hereof and on and as of the Closing Date with the same effect 
as though made at and as of such date (except those representations and warranties that address 
matters only as of a specified date, the accuracy of which shall be determined as of that specified 
date in all respects); 



(ii) Emerson shall have duly performed and complied in all material respects 
with all agreements, covenants and conditions required by this Agreement and each of the 
Ancillary Documents to be performed or complied with by it prior to or on the Closing Date; 
provided, that, with respect to agreements, covenants and conditions that are qualified by 
materiality, Emerson shall have performed such agreements, covenants and conditions, as so 
qualified, in all respects; 



(iii) No injunction or restraining order shall have been issued by any 
Governmental Authority, and be in effect, which restrains or prohibits any material transaction 
contemplated hereby; and  



(iv) Emerson shall have delivered to Marlboro duly executed Ancillary 
Documents and copies of any other Emerson Closing Deliverables. 
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19. Rights to Termination.   



A. Termination.  This Agreement may be terminated at any time prior to the 
Closing: 



(i) by the express mutual written consent of Marlboro and Emerson 
and signed by an authorized officer or each of Marlboro and Emerson; 



(ii) by Emerson or Marlboro in the event that there shall be any Law 
that makes consummation or the transactions contemplated by this Agreement illegal or 
otherwise prohibited;  



(iii) by Emerson or Marlboro in the event that any Governmental 
Authority shall have issued a Governmental Order restraining or enjoining the transactions 
contemplated by this Agreement, and such Governmental Order shall have become final and 
non-appealable;   



(iv) by Emerson or Marlboro in the event all applicable approvals, 
consents and or orders have not been granted by a Governmental Authority by July 31, 2020, if 
such approval, consent or order is necessary for this transaction to proceed;  



(v) by Emerson by written notice to Marlboro if any of the conditions 
set forth in Sections 18A or 18B shall not have been, or if it becomes apparent that any of such 
conditions will not be, fulfilled by July 31, 2020, unless such failure shall be due to the failure of 
Emerson to perform or comply with any of the covenants, agreements or conditions hereof to be 
performed or complied with by it prior to the Closing; or 



(vi) by Marlboro by written notice to Emerson if any of the conditions 
set forth Sections 18A or 18C shall not have been, or if it becomes apparent that any of such 
conditions will not be, fulfilled by July 31, 2020, unless such failure shall be due to the failure of 
Marlboro to perform or comply with any of the covenants, agreements or conditions hereof to be 
performed or complied with by it prior to the Closing. 



B. Effect of Termination. If this Agreement is terminated as described in 
Section 19A, this Agreement shall become null and void and of no further force and effect and 
there shall be no liability on the part of any Party or any of its Affiliates, directors, trustees, 
officers, shareholders, partners, members or Representatives, except (i) that the provisions of 
Sections 6, 7A (other than the last sentence), and this Section 19B shall survive termination, and 
(ii) following the termination of this Agreement, nothing herein shall relieve any Party from 
liability for any intentional and material breach of this Agreement.  Each Party (the “Recipient”) 
shall promptly cause to be returned to the other Party (the “Discloser”) or its designated 
Representatives all documents and information obtained from the Discloser in connection with 
this Agreement and all documents and information obtained from the Discloser in connection 
with each Party’s investigation of the other Party, including any copies made by Recipient or its 
Representatives of any such documents or information and take all other such action as required 
to protect confidential information of the other Party. 



 20. Notices 
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All notices, requests, consents, claims, demands, waivers and other communications 
hereunder shall be in writing and shall be deemed to have been given (a) when delivered by hand 
(with written confirmation of receipt); (b) when received by the addressee if sent by a nationally 
recognized overnight courier (receipt requested); (c) on the date sent by facsimile or e-mail of a 
PDF document (with confirmation of transmission) if sent during normal business hours of the 
recipient, and on the next day if sent after normal business hours of the recipient or (d) on the 
third day after the date mailed, by certified or registered mail, return receipt requested, postage 
prepaid. Such communications must be sent to the respective parties at the following addresses 
(or at such other address for a party as shall be specified in a notice given in accordance with this 
Section 20): 



 



If to Emerson: 
 
Emerson College 
Attn: Paul Dworkis, Vice President of 



 Administration and Finance 
120 Boylston Street 
Boston, MA 02116 
Email: paul_dworkis@emerson.edu  



with a copy to: 
 
Holland & Knight LLP 
Attn: Paul Lannon, Esq. 
10 St. James Avenue, 11th Floor 
Boston, MA 02116 
Email: paul.lannon@hklaw.com  



 



If to Marlboro: 
 
Marlboro College 
Attn: President  
2582 South Road 
Marlboro, VT 05344 
Email: kevin@marlboro.edu  



 



 



with a copy to: 
 
Dinse P.C. 
Attn:  Jeff McMahan 
209 Battery Street 
P.O. Box 988 
Burlington, VT 05402-0988 
Email: jmcmahan@dinse.com 
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21. Interpretation 



 For purposes of this Agreement, (a) the words “include,” “includes” and “including” 
shall be deemed to be followed by the words “without limitation”; (b) the word “or” is not 
exclusive; and (c) the words “herein,” “hereof,” “hereby,” “hereto” and “hereunder” refer to this 
Agreement as a whole. Unless the context otherwise requires, references herein: (x) to Articles, 
Sections, Disclosure Schedules and Exhibits mean the Articles and Sections of, and Disclosure 
Schedules and Exhibits attached to, this Agreement; (y) to an agreement, instrument or other 
document means such agreement, instrument or other document as amended, supplemented and 
modified from time to time to the extent permitted by the provisions thereof and (z) to a statute 
means such statute as amended from time to time and includes any successor legislation thereto 
and any regulations promulgated thereunder. This Agreement shall be construed without regard 
to any presumption or rule requiring construction or interpretation against the party drafting an 
instrument or causing any instrument to be drafted. The Disclosure Schedules and Exhibits 
referred to herein shall be construed with, and as an integral part of, this Agreement to the same 
extent as if they were set forth verbatim herein. 



22. Headings   



The headings in this Agreement are for reference only and shall not affect the 
interpretation of this Agreement. 
 
 23. Miscellaneous  
 
 This Agreement shall bind and inure to the benefit of the Parties and their respective 
successors and permitted assigns; except that neither Party may assign or otherwise transfer this 
Agreement, by operation of law or otherwise (including by merger, reorganization, 
consolidation, change of control, or sale of all or substantially all of the Party’s assets to which 
this Agreement pertains), without written consent of the other Party.  Any assignment or transfer 
of this Agreement in violation of the foregoing shall be null and void.  This Agreement will be 
interpreted and construed in accordance with the laws of the Commonwealth of Massachusetts, 
without regard to conflict of law principles.  This Agreement contains the entire agreement 
between the Parties and supersedes all prior written and oral agreements between the Parties, 
including but not limited to the Term Sheet and Prior NDA.  If a court or other body of 
competent jurisdiction finds any provision of this Agreement, or portion thereof, to be invalid or 
unenforceable, such provision will be enforced to the maximum extent permissible so as to effect 
the intent of the Parties, and the remainder of this Agreement will continue in full force and 
effect.  No provision of this Agreement may be waived except by a writing executed by the Party 
against whom the waiver is to be effective.  A Party’s failure to enforce any provision of this 
Agreement shall neither be construed as a waiver of the provision nor prevent the Party from 
enforcing any other provision of this Agreement.  No provision of this Agreement may be 
amended or otherwise modified except by a writing signed by the Parties to this Agreement.  The 
Parties may execute this Agreement in counterparts, each of which shall be deemed an original, 
but all of which together constitute one and the same agreement.  This Agreement may be 
delivered by email or facsimile transfer, and pdf or facsimile copies of executed signature pages 
shall be binding as originals.  
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24. No Third-Party Beneficiaries   
 
This Agreement is for the sole benefit of the Parties hereto and their respective successors 



and permitted assigns and nothing herein, express or implied, is intended to or shall confer upon 
any other Person or entity (including, without limitation, any student, faculty member, or other 
employee or contractor of Marlboro) any legal or equitable right, benefit or remedy of any nature 
whatsoever under or by reason of this Agreement. 



 
[Signature Page to Follow] 



 
   



  

















 



 
 



APPENDIX A 



 
TERMS AND CONDITIONS OF MARLBORO FACULTY APPOINTMENT 



 
1. Emerson will honor all tenure appointments of Marlboro Faculty, with tenure-track 
faculty resetting their tenure clock as they enter Emerson.  All tenure-track faculty will be 
eligible for the nexus mentoring and faculty development funds provided currently under 
Emerson’s Faculty Handbook and could be eligible for early tenure based on their third-year and 
fourth-year reviews. 
 
2. All tenured Marlboro Faculty will enter Emerson at the Associate Professor rank and will 
be eligible for promotion to full Professor after five years in accordance with the Faculty 
Handbook.   
 
3. Many Marlboro Faculty will enter Emerson with a primary appointment within the 
Institute.  Some Marlboro Faculty may have their primary appointment in the discipline-based 
departments (e.g., the performing arts department (PA), the visual and media arts department 
(VMA), and the writing, literature, and publishing department (WLP)).  A list of Marlboro 
Faculty and the locus of their appointment is attached to this Appendix A.  Marlboro Faculty 
who have their primary appointment in a discipline-based department will be affiliated with the 
Institute, may teach courses cross-registered to the Institute and are welcome to take part in the 
Liberal Arts Council. 
 
4. Tenured Marlboro Faculty will all start at Emerson at a salary level of $[_______] per 
year and will thereafter (during the term of the ECCAAUP collective bargaining agreement) 
receive cost-of-living increases in accordance with section 15.2 of  the collective bargaining 
agreement.  Notwithstanding the foregoing, given the uncertainty surrounding the COVID-19 
global pandemic, Emerson may find it necessary to negotiate with the Emerson faculty union 
changes to salaries and benefits of Emerson faculty generally, and such changes will also apply 
to Marlboro Faculty, notwithstanding the terms of this Agreement or of the template appointment 
letters.  With respect to promotion to full professor, tenured Marlboro Faculty may, in addition to 
research/creative work completed at Emerson, include work that was published during the 
transitional academic year 2019-2020 for full consideration.  All other research/creative work 
completed since tenure but before academic year 2019-2020 may be considered in a dossier for 
promotion as evidence of coherence and trajectory, but not as items toward a productivity (i.e., 
quantity) standard. All tenured Marlboro Faculty will be governed by the tenure and promotion 
standards of their department and terms of their appointment letter.  
 
5. Tenure-track Marlboro Faculty will begin at “year zero” on the Emerson salary model, 
consistent with their tenure clock reset, at a salary level of $[_______] per year and will 
thereafter (during the term of the ECCAAUP collective bargaining agreement and until their 
tenure or promotion or their terminal year) receive cost-of-living increases in accordance with 
section 15.2 of  the collective bargaining agreement.  Notwithstanding the foregoing, given the 
uncertainty surrounding the COVID-19 global pandemic, Emerson may find it necessary to 
negotiate with the Emerson faculty union changes to salaries and benefits of Emerson faculty 











 



 



generally, and such changes will also apply to Marlboro Faculty, notwithstanding the terms of 
this Agreement or of the template appointment letters.  Since tenure-track faculty are starting 
their tenure clock over, none of their Marlboro work will count towards promotion or tenure. All 
tenure-track Marlboro faculty will be governed by the tenure and promotion standards of their 
department and provided with their appointment letter.  
 
6. The only applicable exceptions to Emerson’s obligation to appoint Tenured Marlboro 
Faculty and Tenure-track Marlboro Faculty shall be any prior egregious conduct, such as sexual 
harassment, sexual misconduct, commission of a crime, plagiarism, embezzlement, fraud, breach 
of fiduciary or other duty owed Marlboro, or other serious misconduct. 
 
 
 
 
The template forms of appointment letters  are attached hereto as Attachment 1. 
 
 
  











 



 



List of Marlboro Faculty and Appointments 



See attached.   
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APPENDIX A – ATTACHMENT 1 
 
Template for Assistant Professors, on letter-head: 
 
DATE, 2020 
 
Dear         : 
 
On my recommendation and that of the provost, I am pleased to offer you an appointment to the faculty 
of Emerson College for the 2020-2021 academic year at the rank of Assistant Professor in the [UNIT]. 
This appointment begins on August 20, 2020 and concludes on August 31, 2021.  Your base salary will 
be $[_______] for the nine-month academic year, which will be paid in twenty-five semi-monthly 
installments beginning on August 30, 2020.  Given the uncertainty surrounding the COVID-19 global 
pandemic, Emerson may find it necessary to negotiate with the Emerson faculty union changes to salaries 
and benefits of Emerson faculty generally, and such changes will apply to you, notwithstanding the terms 
of this appointment letter.  For the same reasons, Emerson may find it necessary to alter its academic 
calendar, alter the start dates or modality of teaching (on-line versus in person) and take other actions 
with respect to, or that may affect Emerson faculty generally (including, without limitation, lay-off or 
furloughs), and such alterations or actions will also apply to you, notwithstanding the terms of this 
appointment letter. 
 
You will be eligible to receive annual re-appointments in this faculty position.  After your fifth year of full-time 
faculty status, you will become eligible for your tenure review in the [UNIT] during the 2025-2026 academic 
year.  The departmental standards for tenure and promotion for the [UNIT] put into effect in December 2017, 
are available at this link:  https://www2.emerson.edu/academic affairs/promotion tenure standards. If
you elect not to go up for tenure, or if the College does not award you tenure, then the 2026 2027
academic year will be your terminal year at the College.
 
By accepting a full-time appointment to the College, you are committing to be full-time in the most inclusive 
sense; you will give the College your primary professional commitment and will arrange outside obligations, 
financial interests and activities so as not to conflict or interfere with your commitment to the College.  
Emerson expects that full-time faculty teach in-residence on the Boston campus or online.  I must advise you 
of Emerson’s policy, as provided in the ECCAAUP Collective Bargaining Agreement, art. 13.3.2, that 
Emerson faculty may not hold a full-time or part-time teaching position outside the College during the 
academic year, except pursuant to a Professional or Special leave approved in advance.   
 
This appointment is subject to all rules, regulations and policies of the College. As an Assistant Professor 
on the tenure track, you are eligible for benefits as detailed in the current ECCAAUP Collective 
Bargaining Agreement (August 2018).  Emerson provides benefits-eligible faculty with highly 
competitive and comprehensive benefit programs that enable you to invest in your health and well-being, 
participate in our retirement program, and plan for your financial future. A summary of Benefits for Full-
Time Faculty Governed by the ECCAAUP Collective Bargaining Agreement, which describes the 
College’s benefits program administered through the Office of Human Resources, is available at this link: 
https://hr.emerson.edu/hc/en-us/articles/360020935234-Full-Time-Tenure-Tenure-Track-Faculty.  In 
compliance with Article 5.1 of the ECCAAUP contract, a dues deduction form for ECCAAUP 
membership will be emailed to you over the summer, should you wish to join the ECCAAUP. 
 
Each tenure-line faculty member is expected to perform teaching, research and service duties.  Your 
primary teaching responsibilities are in the areas of   [TEACHING AREAS].  Teaching assignments may 
include introductory, intermediate, or advanced courses, [ANY ADDITIONAL INFO] as the demands of 











 



 



course registration and scheduling may require.  Your duties in the first year include teaching and 
maintaining an active program of research.  The normal teaching workload is set forth in Article 13.2 of 
the ECCAAUP Collective Bargaining Agreement (August 2018), and the faculty workload policies are 
set forth in Section 14 of the Emerson College Faculty Handbook (available on the web at 
http://www.emerson.edu/sites/default/files/Files/Academics/academic-affairs-faculty-handbook.pdf).  In 
essence, the standard workload for Assistant Professors is five classes per academic year with a sixth 
equivalency given for research or scholarly and creative work.  Because of the unique nature of this 
transition, however, there may be some variability in course assignments during the 2020-21 academic 
year, as circumstances may require. 
 
While first-year faculty are exempt from committee service, there are numerous other service activities 
available that introduce you to colleagues and to the College, such as events for prospective and accepted 
students; new student and/or transfer student orientations; parent's weekend events; assessing Marlboro 
student individually designed interdisciplinary program proposals and projects; and alumni events.   
 
An integral part of your appointment is annual attendance at the Faculty Institute and participation in the 
New Faculty Orientation (dates will be forthcoming), as well as completion of a designated Title IX 
training.  Currently, the training course is an online program from the vendor EverFi.  In addition, you are 
expected to attend Faculty Assembly, monthly [UNIT] meetings, and [IF APPLICABLE: Liberal Arts 
Council meetings that convene once or twice a semester]. 
 
Emerson College is required by federal law to verify the identity and work authorization of all new 
employees. You will be asked by a representative of the College to complete the Form I-9 (Employment 
Verification Form) no later than the close of business on the 3rd day after your start date. Accordingly, 
this offer is also contingent upon presentation of appropriate evidence of your identity and authorization 
to work for the College. Failure to satisfy this requirement is grounds for withdrawal of the offer and/or 
termination of employment at the College. Upon acceptance of this offer, the College will assess any 
potential needs for employment sponsorship and, if necessary and proper, sponsor you for the appropriate 
nonimmigrant visa category (i.e., H-1B, TN, O-1, etc.).  If you are residing abroad, you will also be 
required to apply for the appropriate nonimmigrant visa at a U.S. Consulate.  It is your responsibility to 
obtain all required visas in a timely fashion.  If your entry and start date with Emerson are delayed 
because of the lack of a required visa, Emerson may withdraw of your offer and/or terminate your 
employment at the College.  
 
This offer letter is also contingent on verification of conferral of the highest degree on your curriculum 
vita.  Upon onboarding in our Workday system, you will be contacted via email by Accurate, our 
education check vendor, to verify your highest degree earned.  Please be sure to list only your highest 
degree. 
 
The College will provide you with shared office space, including access to a telephone and a printer.  It is 
our understanding that you will bring your own computer.  If you need particular hardware or software 
that is not standard to Emerson College, please let me know so we can explore options to accommodate 
your research needs.  In addition, you will be given $2,500 per year in faculty development funds which 
will be administered by the [UNIT].  You can view the Annual Report of Campus Security and Crime 
Statistics on the web at http://www.emerson.edu/about-emerson/offices-departments/police/clery-report. 
 
As a leader in arts and communication, Emerson is committed to academic excellence.  You will find 
Emerson to be a welcoming diverse community that values inclusive excellence, global and civic 
engagement, and innovation.  Your responsibilities to the College are full-time in the most inclusive sense, 
and I hope that you will participate in the rich campus and cultural opportunities available. 
 











 



 



Your colleagues in the [UNIT] and across the College are eager for you to join the Emerson faculty next 
year, as am I.  We look forward to welcoming you to the Emerson community and hope you will accept 
this offer of employment. 
 
Should you have any questions about this offer, please do not hesitate to contact me at  
(617) 824-8756. 
 
Sincerely, 
 
 
 
Dean of  
 
cc: M. Lee Pelton, President 
 Michaele Whelan, Provost  
 Anne Doyle, Assistant Vice President for Academic Affairs 
 Ann-Marie Driscoll: Director, Compensation & Benefits 



Matthew Finn, Assistant Director of Faculty Administration and Information 
 



 
 
 
 
 
 
 
 
 
 
  











 



 



Template for Associate Professors, on letter-head: 
 
[DATE], 2020 
 
Dear        : 
 
On my recommendation and that of the provost, I am pleased to offer you an appointment to the faculty of 
Emerson College for the 2020-2021 academic year at the rank of Associate Professor with tenure in the  
[UNIT].  This appointment begins on August 20, 2020 and concludes on August 31, 2021.  Your base 
salary for the nine-month academic year will be will be $[_______], paid in twenty-five semi-monthly 
installments beginning on August 30, 2020.  Given the uncertainty surrounding the COVID-19 global 
pandemic, Emerson may find it necessary to negotiate with the Emerson faculty union changes to salaries 
and benefits of Emerson faculty generally, and such changes will apply to you, notwithstanding the terms 
of this appointment letter.  For the same reasons, Emerson may find it necessary to alter its academic 
calendar, alter the start dates or modality of teaching (on-line versus in person) and take other actions with 
respect to, or that may affect Emerson faculty generally (including, without limitation, lay-off or 
furloughs), and such alterations or actions will also apply to you, notwithstanding the terms of this 
appointment letter. 
 
You will be eligible to receive annual re-appointments in this faculty position.  In accordance with the Faculty 
Handbook, section 11.1.1.3, after your fifth year as an Associate Professor at the College, you will become 
eligible to apply for promotion to Professor in the [UNIT].  In addition to research/creative work completed at 
Emerson, which is the focus of the dossier, you may also include work that was published during the 
transitional academic year 2019-20 for full consideration.  All other research/creative work completed since 
tenure but before academic year 2019-2020 may be considered in a dossier for promotion as evidence of 
coherence and trajectory, but not as items toward a productivity (i.e. quantity) standard.  The departmental 
standards for tenure and promotion for the [UNIT], put into effect in December 2017, are available at this 
link:  https://www2.emerson.edu/academic-affairs/promotion-tenure-standards .   
 
By accepting a full-time appointment to the College, you are committing to be full-time in the most inclusive 
sense; you will give the College your primary professional commitment and will arrange outside obligations, 
financial interests and activities so as not to conflict or interfere with this commitment to the College.  It is 
expected that full-time faculty teach in-residence on the Boston campus or online.  I must advise you of 
Emerson’s policy, as provided in the ECCAAUP Collective Bargaining Agreement, art. 13.3.2, that Emerson 
faculty may not hold a full-time or part-time teaching position outside the College during the academic year, 
except pursuant to a Professional or Special leave approved in advance.   
 
This appointment is subject to all rules, regulations and policies of the College.  As an Associate 
Professor, you are eligible for benefits as detailed in the current ECCAAUP Collective Bargaining 
Agreement (August 2018).  Emerson provides benefits-eligible faculty with highly competitive and 
comprehensive benefit programs that enable you to invest in your health and well-being, participate in our 
retirement program, and plan for your financial future.  A summary of Benefits for Full-Time Faculty 
Governed by the ECCAAUP Collective Bargaining Agreement, which describes the College’s benefits 
program administered through the Office of Human Resources, is available at this link: 
https://hr.emerson.edu/hc/en-us/articles/360020935234-Full-Time-Tenure-Tenure-Track-Faculty.  In 
compliance with Article 5.1 of the ECCAAUP contract, a dues deduction form for ECCAAUP 
membership will be emailed to you over the summer, should you wish to join the ECCAAUP. 
 
Each tenure-line faculty member is expected to perform teaching, research and service duties.  Your 
primary teaching responsibility is in the area of [TEACHING AREA].  Teaching assignments may 
include introductory, intermediate, or advanced courses, [ANY ADDITIONAL INFO] as the demands of 











 



 



course registration and scheduling may require.  Your duties in the first year include teaching, 
maintaining an active program of research, and service.  The normal teaching workload is set forth in 
Article 13.2 of the ECCAAUP Collective Bargaining Agreement (August 2018), and the faculty workload 
policies are set forth in Section 14 of the Emerson College Faculty Handbook (available on the web at 
http://www.emerson.edu/sites/default/files/Files/Academics/academic-affairs-faculty-handbook.pdf).  In 
essence, the standard workload for Associate Professors is five classes per academic year with a sixth 
equivalency given for research or scholarly and creative work.  Because of the unique nature of this 
transition, however, there may be some variability in course assignments during the 2020-21 academic 
year, as circumstances may require. 
 
An integral part of your appointment is annual attendance at the Faculty Institute and participation in the 
New Faculty Orientation (dates will be forthcoming), as well as completion of a Title IX training course.  
Currently, the training course is an online program from the vendor EverFi.  In addition, you are expected 
to attend Faculty Assembly and monthly department meetings.  
 
Emerson College is required by federal law to verify the identity and work authorization of all new 
employees. You will be asked by a representative of the College to complete the Form I-9 (Employment 
Verification Form) no later than the close of business on the 3rd day after your start date. Accordingly, 
this offer is contingent upon presentation of appropriate evidence of your identity and authorization to 
work for Emerson College. Failure to satisfy this requirement is grounds for withdrawal of the offer 
and/or termination of employment at Emerson College. Upon acceptance of this offer, the College will 
assess any potential needs for employment sponsorship and, if necessary and proper, sponsor you for the 
appropriate nonimmigrant visa category (i.e., H-1B, TN, O-1, etc.).  If you are residing abroad, you will 
be required to also apply for the appropriate nonimmigrant visa at a U.S. Consulate.  It is your 
responsibility to obtain all required visas in a timely fashion.  If your entry and start date with Emerson 
are delayed because of the lack of a required visa, Emerson may withdraw of your offer and/or terminate 
your employment at the College.  
 
This offer letter is also contingent on verification of conferral of the highest degree on your curriculum 
vita.  Upon onboarding in our Workday system, you will be contacted via email by Accurate, our 
education check vendor, to verify your highest degree earned.  Please be sure to list only your highest 
degree. 
 
The College will provide you with shared office space and access to a telephone and a printer.  It is our 
understanding that you will bring your own computer.  If you need particular hardware or software that is 
not standard to Emerson College, please let your Chair and me know so we can explore options to 
accommodate your research needs.  In addition, you will be given $2,500 per year in faculty development 
funds which will be administered by the [UNIT].  You can view the Annual Report of Campus Security 
and Crime Statistics on the web at http://www.emerson.edu/about-emerson/offices-
departments/police/clery-report. 
 
As a leader in arts and communication, Emerson is committed to academic excellence.  You will find 
Emerson to be a welcoming diverse community that values inclusive excellence, global and civic 
engagement, and innovation.  Your responsibilities to the College are full-time in the most inclusive sense, 
and I hope that you will participate in the rich campus and cultural opportunities available. 
 
Your colleagues in the [Unit] and across the College are eager for you to join the Emerson faculty next 
year, as am I.  We look forward to welcoming you to the Emerson community and hope you will accept 
this offer of employment.  
 
Should you have any questions about this offer, please do not hesitate to contact me at (617) 824-8756. 











 



 



 
Sincerely, 
 
 
[NAME] 
Dean of [UNIT] 
 
cc: M. Lee Pelton, President 
 Michaele Whelan, Provost 
 Anne Doyle, Assistant Vice President for Academic Affairs 
 Ann-Marie Driscoll: Director, Compensation & Benefits 



Matthew Finn, Assistant Director of Faculty Administration and Information 











 



 



APPENDIX B 



INSTITUTE PROGRAMMING 



 
1. Following both Marlboro and Emerson current practices, curriculum development and 
approval originate with faculty and move through the standard Emerson review process, and the 
Marlboro Institute faculty in collaboration with their faculty colleagues will have responsibility 
to develop and implement curriculum following the Emerson faculty governance model. 
 
2. Emerson agrees to use reasonable efforts to support Marlboro’s liberal arts mission as 
expressed in the Marlboro Promise --supporting a program in the Marlboro Institute anchored by 
Marlboro’s three learning goals: to write with clarity and precision; to work, live, and 
communicate with a wide range of individuals; and to lead an ambitious project from idea to 
execution -- while simultaneously forging a new model that also meets Emerson’s academic and 
curricular requirements.  The Emerson and Marlboro working groups have collaboratively 
created a four-year academic model for the Marlboro Institute, the details of which are attached 
to this Appendix B.  This program includes yearly Marlboro Institute courses that support 
student independent and interdisciplinary work and culminates with a capstone experience that 
includes a project.  It is understood that all curricular decisions must still pass through Emerson’s 
faculty governance model.  
 
3. All Marlboro Students arriving at Emerson at a Junior 2 status or above, currently on Plan 
at Marlboro, will be able to complete their Plan at Emerson within the context of the courses 
offered at Emerson.   



 
  

















 



 



generate and pursue a research question and develop critical reflection skills. The course guides students 
in the multi-step process of completing a sustained project. Prerequisites: Sophomore standing and 
completion of MI190. 
 
MI390 Junior Seminar: Theories, Sources, and Methods (4 credits, Spring) Cap=15. 
Course Description: Responding to students’ topical and disciplinary interests, this seminar supports 
juniors in developing skills and gaining familiarity with bodies of knowledge needed to work at an 
advanced undergraduate level in one or more related fields. Students will identify a methodological 
approach for capstone work and articulate why this method is appropriate to their aims. They will learn to 
navigate key terms, theories, and debates related to questions and problems they plan to explore in 
capstone work. Students will also consider audiences and applications for their work both within and 
beyond the academic context as they lay a strong foundation for independent interdisciplinary work. 
Prerequisites: Junior standing and completion of MI290. 
 
MI490 Senior Seminar: Capstone in Interdisciplinary Studies (8-16 credits) Cap=10. 
Course Description: Advanced work toward completion of the interdisciplinary capstone project(s) 
required for a Marlboro Institute IDIP degree. This seminar involves students reviewing each other’s 
work and collaboration on their research processes. It supports students as they work with readers/viewers 
and content in their chosen fields. In the Spring, each student’s capstone project(s) is (are) evaluated in an 
oral examination by a committee including an external examiner. This determines the student’s grade for 
all MI490 credits. Prerequisites: Senior standing and completion of MI390. May be repeated for credit, 
with a minimum of 8 credits and a maximum of 16 credits spread over one year. 
  

















 



 



APPENDIX D 



LIST OF TRANSFERRED ASSETS AND ASSOCIATED DOCUMENTATION 



 
 A. Transferred Assets.   The Transferred Assets shall consist of the following: 



(i) Marlboro Funds (less the Allowance), including without limitation, all of 
Marlboro’s cash, cash equivalents, accounts receivable, and notes receivable.     



(ii) Those contracts and agreements set forth on the attached Emerson’s 
Acquisition Schedule “A” (the “Assigned Contracts”); 



(iii) Those leases set forth on the attached Emerson’s Acquisition Schedule “B” 
(the “Assigned Leases”); 



(iv) The Intellectual Property Contracts and Leases as set forth on the attached 
Emerson’s Acquisition Schedule “C” (the “Assigned Intellectual Property Contracts And 
Leases” and collectively with the Assigned Contracts and Assigned Leases, the “Assigned and 
Assumed Agreements”); 



(v) The Intellectual Property Assets set forth on the attached Emerson’s 
Acquisition Schedule “D” (the “Transferred Intellectual Property Assets”); 



(vi) The owned furniture, fixtures, equipment, machinery, tools, vehicles, office 
equipment, lab equipment, supplies, computers, telephones and other tangible personal property 
as described on the attached Emerson’s Acquisition Schedule “E” (the “Tangible Personal 
Property”); 



(vii) To the extent assignable, all Permits which are held by Marlboro and 
utilized for the ownership and use of the Transferred Assets;  



(viii) All of Marlboro’s rights under all warranties, indemnities and all similar 
rights against third parties to the extent related to any Transferred Assets as further described on 
the attached Emerson’s Acquisition Schedule “F”; 



(ix) Subject to the approval of a court of competent jurisdiction endowment and 
other investments as set forth on the attached Emerson’s Acquisition Schedule “G”;  



(x) All credits, rebates and reimbursements regarding, relating to or emanating 
from the Transferred Assets; 



(xi) All credits, rebates, reimbursements or return of premiums from any 
insurance policy purchased by Marlboro on or after the Closing Date;  



(xii) Those books, records and manuals required by Emerson to operate and 
maintain the Transferred Assets;  











 



 



(xiii) Subject to receipt of any required consents and authorization, all records 
relating to alumni and donors to Marlboro; and 



(xiv) Subject to receipt of any required consents and authorizations, all student 
records and employment records of the Marlboro Students and the Marlboro Faculty, respectively. 



B. Excluded Assets.  Notwithstanding the foregoing, the Transferred Assets shall not 
include the Archival Materials, the Real Estate Related Tangible Personal Property, or the 
following assets (collectively, the “Excluded Assets”): 



(i) The Real Property, including the Marlboro Campus; 



(ii) Any furniture, fixtures, equipment, machinery, and other tangible personal 
property that are not Tangible Personal Property; 



(iii) Contracts that are not Assigned Contracts  (the “Excluded Contracts”); 



(iv) Leases, that are not Assigned Leases (the “Excluded Leases”); 



(v) Intellectual Property Contracts, licenses, sublicenses and Leases that are not 
Assigned Intellectual Property Contracts And Leases (the “Excluded Intellectual Property 
Contracts”); 



(vi) Intellectual Property Assets that are not Transferred Intellectual Property 
Assets; 



(vii) the corporate seals, organizational documents, minute books, stock books, 
Tax Returns, books of account or other records having to do with the corporate organization of 
Marlboro; 



(viii) Marlboro’s charter, accreditation, or other authorization allowing it to 
operate an institution of higher learning in the State of Vermont; 



(ix) Except as otherwise specifically provided for herein, any employment 
records of Marlboro of any type for any time period; 



(x) all Benefit Plans and assets attributable thereto; 



(xi) Directors & Officers and Error & Omission insurance policies, and any 
rebates or return of premiums thereunder or related thereto to the extent such premiums were paid 
by Marlboro prior to the Closing Date; 



(xii) any leases or licenses with respect to occupancy of Persons on any part of 
the Marlboro Campus or any other agreement related to occupancy of Persons on any part of the 
Marlboro Campus; 



(xiii) the rights which accrue or will accrue to Marlboro under this Agreement 
and the Ancillary Documents; 











 



 



(xiv) any property and equipment that is leased by Marlboro and not specifically 
assumed in this Agreement;  



(xv) any books and records of Marlboro not required for the ownership or 
maintenance of the Transferred Assets;  



(xvi) any historical archival records or memorabilia, including students’ 
academic projects; 



(xvii) a National Endowment for the Humanities Grant referred to as “People, 
Places, and the History of the Written Word in Brattleboro, Vermont”. CFDA 45.130 together with 
the tradename “Common Good Vermont”; 



(xviii) the  Gift Annuity, which consists of a principal balance 
of $30,000; 



(xix) the Archival Materials identified on Appendix F; and 



(xx) any Marlboro Funds that a Government Authority has determined may not 
be transferred to Emerson. 



  











 



 



APPENDIX E 
 



CREDITORS’ TRUST 
 



See attached. 
 











 



POTASH CREDITORS’ TRUST AGREEMENT 



This trust, dated as of ___________ , 2020, is established for the purpose of providing for 
distribution of proceeds of sale of certain property of The Corporation of Marlboro College 
(“Settlor”) to and for the benefit of those creditors holding unsatisfied claims and is in all 
respects to be governed by and administered in accordance with this Potash Creditors’ Trust 
Agreement (the “Creditors’ Trust Agreement”). 



 
RECITALS 



 
WHEREAS, the trust established under this Creditors’ Trust Agreement (the 



“Creditors’ Trust”) is created on behalf, and for the sole benefit, of the Beneficiaries (as 
defined below); 



 
WHEREAS, as a result of Settlor’s determination that it has insufficient financial 



resources to continue in operation, Settlor has determined to cease operations effective as of the 
end of the 2019-2020 academic year; 



 
WHEREAS, in connection with the cessation of Settlor’s operations Settlor has entered 



into with Emerson College (“Emerson”) a certain Agreement for Asset Exchange In Support of 
Marlboro Institute, dated as of the date hereof (the “Asset Exchange Agreement”) in order, in 
part, to celebrate and continue Settlor’s educational legacy, provide for the continued education 
of Settlor’s students, provide for the employment of Settlor’s faculty, and provide for the orderly 
transfer to Emerson of Settlor’s assets, net of Settlor’s satisfying it obligations to creditors of 
Settlor;  



 
WHEREAS, in an effort to provide for distribution of funds to its creditors, Settlor 



intends to transfer to this Creditors’ Trust certain assets (the “Creditors’ Trust Assets”) to be 
used exclusively for the benefit of those creditors of Settlor listed on Schedule A hereto as may 
be amended from time to  time (each such listed creditor a “Beneficiary” and collectively the 
“Beneficiaries”). 



 
WHEREAS, each of the Beneficiaries holds a claim against Settlor for goods or services 



delivered to Settlor;  
 



WHEREAS, ______________ of ____________________, an individual, has been 
selected by Settlor to act as the creditors’ trustee (the “Creditors’ Trustee”) to administer this 
Creditors’ Trust for the benefit of the Beneficiaries;  



 
WHEREAS, the Creditors’ Trust is organized for the primary purposes of (i) taking title 



to and/or succeeding to the Creditors’ Trust Assets;  (ii) granting authority to the Creditors’ 
Trustee to take such action as he deems warranted and advisable to liquidate, realize upon and 
otherwise reduce to cash the Creditors’ Trust Assets; and (iii) obligating the Creditors’ Trustee to 
distribute the proceeds of the Creditors’ Trust Assets to the Beneficiaries; and 
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 WHEREAS, the Creditors’ Trustee’s activities, powers and duties under this Creditors’ 
Trust Agreement are those determined to be reasonably necessary to, and consistent with, 
accomplishment of these purposes. 



 
NOW, THEREFORE, in consideration of the promises and the covenants contained 



herein, the terms of the Creditors’ Trust are as follows: 
 
 



ARTICLE I 
DECLARATION OF CREDITORS’ TRUST 



 
1.1  Creation of Creditors’ Trust.  The signatories hereto, for and on behalf of 



the Settlor, hereby create the Creditors’ Trust, which shall bear the name “Potash Creditors’ 
Trust”.  In connection with the exercise of the Creditors’ Trustee’s powers hereunder, the 
Creditors’ Trustee may use this name or such variation thereon as the Creditors’ Trustee sees fit.  
The Settlor has granted, assigned, transferred, issued and/or delivered, for the benefit of the 
Beneficiaries, the Creditors’ Trust Assets to the Creditors’ Trustee, free and clear of all liens, 
claims, encumbrances and interests, to be held in trust for the benefit of the Beneficiaries to be 
applied as required by the Creditors’ Trust.   



 
1.2  Purpose of Creditors’ Trust.  The Creditors’ Trust is established under the 



laws of the State of Vermont for the primary purposes of (a) collecting, holding and preserving 
the value of the Creditors’ Trust Assets for distributions, and (b) distributing the Creditors’ 
Trusts Assets as required under this Creditors’ Trust Agreement.  In furtherance of such purposes 
and the obligations of the Creditors’ Trust, the Creditors’ Trustee shall be responsible for (i) 
administering, preserving and or liquidating the Creditors’ Trust Assets; (ii)  distributing the 
Creditors’ Trust Assets to the Beneficiaries, subject to appropriate withholdings for taxes on 
wages and other payroll related obligations,, from time to time in accordance with the terms of 
this Creditors’ Trust Agreement;  (iii) preparing and filing tax returns; and (iv) responding to 
inquiries of Beneficiaries. The activities of the Creditors’ Trust shall be limited to those activities 
set forth herein and those reasonably related or ancillary thereto. The Creditors’ Trustee shall not 
at any time, on behalf of the Creditors’ Trust or any Beneficiaries, enter into or engage in any 
trade or business, and the Creditors’ Trustee shall not use or dispose of any part of the Creditors’ 
Trust Assets in furtherance of any trade or business. 



 
1.3  Appointment and Acceptance of Creditors’ Trustee.  The undersigned 



Creditors’ Trustee is hereby named, constituted and appointed as the Creditors’ Trustee, to act 
and serve as Creditors’ Trustee of the Potash Creditors’ Trust upon and subject to the terms and 
conditions set forth herein. The Creditors’ Trustee is willing, and does hereby accept the 
appointment, to act and serve as a Creditors’ Trustee of the Potash Creditors’ Trust, and to hold 
and administer the Creditors’ Trust Assets pursuant to the terms and conditions of this Creditors’ 
Trust Agreement. 
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1.4  No Reversion to the Settlor.  Except as expressly provided under this 
Creditors’ Trust Agreement, in no event shall any part of the Creditors’ Trust Assets revert to or 
be distributed to the Settlor. 



 



ARTICLE II 
ADMINISTRATION OF THE CREDITORS’ TRUST 



 
2.1  Rights, Powers and Privileges.  The Creditors’ Trustee shall have only the 



rights, powers and privileges expressly provided to the Creditors’ Trust in this Creditors’ Trust 
Agreement. The Creditors’ Trustee may control and exercise authority over the Creditors’ Trust 
Assets, over the acquisition, management and disposition thereof and over the management and 
conduct of the affairs of the Creditors’ Trust to the same extent as if the Creditors’ Trustee were 
the sole owner of the Creditors’ Trust Assets in his own right.  No individual or entity dealing 
with the Creditors’ Trust shall be obligated to inquire into the Creditors’ Trustee’s authority in 
connection with the acquisition, management or disposition of Creditors’ Trust Assets. The 
Creditors’ Trustee shall have the power to take the actions granted in the subsections below and 
any powers reasonably incidental thereto, which the Creditors’ Trustee, in his reasonable 
discretion, deems necessary, appropriate or advisable to fulfill the purposes of the Creditors’ 
Trust and to comply with the obligations of the Creditors’ Trust, unless otherwise specifically 
limited or restricted by this Creditors’ Trust Agreement: 



 
2.1.1 Accept and hold legal title to any and all rights of the Settlor and 



the Beneficiaries in or arising from the Creditors’ Trust Assets; 



2.1.2 Maintain on the Creditors’ Trust’s books and records (or on the 
books and records of any agent appointed by the Creditors’ Trustee to maintain a 
record of the Beneficiaries and their beneficial interests in the Creditors’ Trust) a 
register evidencing the beneficial interest in the Creditors’ Trust held by each 
Beneficiary; 



2.1.3 Amend the schedule of Beneficiaries attached hereto as 
Schedule A at such times as the Trustee determines is reasonable or necessary to 
reflect accurately the individuals or entities that constitute creditors of the Settlor 
and/or amounts due and owing to such individuals or entities; 



2.1.4 Protect and enforce the rights to the Creditors’ Trust Assets vested 
in the Creditors’ Trustee by this Creditors’ Trust Agreement by any method 
deemed appropriate including, without limitation, by judicial proceedings or 
otherwise; 



2.1.5 Make all distributions provided for in, or contemplated by, this 
Creditors’ Trust Agreement; 



2.1.6 Open and maintain bank and other financial accounts on behalf, or 
in the name, of the Creditors’ Trust; 
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2.1.7 Make all required tax withholdings, file all tax information returns, 
make tax elections by and on behalf of the Creditors’ Trust and prepare, or cause 
to be prepared, and file all required local, state and federal tax returns for the 
Creditors’ Trust; 



2.1.8 Establish such reserves for taxes, assessments and other expenses 
of administration of the Creditors’ Trust as may be necessary and appropriate for 
the proper operation of matters incident to the Creditors’ Trust; 



2.1.9 Pay all expenses and make all other payments relating to the 
Creditors’ Trust Assets and the operation of the Creditors’ Trust; 



2.1.10 Retain and pay third parties pursuant to this Creditors’ Trust 
Agreement; 



2.1.11 Invest any Creditors’ Trust Assets consisting of Cash in 
investments having maturities consistent with the Creditors’ Trust’s obligations to 
make distributions to Beneficiaries as and when required by this Creditors’ Trust 
Agreement;  



2.1.12 Convert to Cash any non-cash Creditors’ Trust Assets;  



2.1.13 Take any and all actions necessary to cause the Creditors’ Trust to 
be or remain in compliance with applicable federal, state and/or local laws, rules 
and regulations;  



2.1.14 Engage in all acts that would constitute ordinary course of business 
in performing the obligations of a Creditors’ Trustee under a creditors’ trust of 
this type; 



2.1.15 Establish and maintain the funds, reserves and accounts (other than 
investment accounts) within the Creditors’ Trust as deemed by the Creditors’ 
Trustee, in his discretion, to be useful in carrying out the purposes of the 
Creditors’ Trust;  



2.1.16  Sue and be sued and participate, as a party or otherwise, in any 
judicial, administrative, arbitration or other proceeding;  



2.1.17 Settle any claim, cause of action, objection, set off, recoupment or 
counterclaim; 



 
2.1.18  Purchase insurance indemnifying the Creditors’ Trustee and to 



indemnify (and purchase insurance indemnifying) the employees, agents and 
representatives of the Creditors’ Trust or the Creditors’ Trustee (including, 
without limitation, the agents and professionals retained by the Creditors’ Trustee 
in accordance with this Creditors’ Trust Agreement), to the fullest extent that a 
corporation organized under the laws of the Creditors’ Trust’s domicile is from 
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time to time entitled to indemnify its directors, officers, employees, agents and 
representatives;  



 
2.1.19 Enter into agreements binding upon the Creditors’ Trustee and on 



the Creditors’ Trust and execute, acknowledge and deliver any and all instruments 
that are necessary, required or deemed advisable by the Creditors’ Trustee, in 
each case, in connection with the performance of his duties under this Creditors’ 
Trust Agreement; and  



2.1.20 Take such other action as may be necessary, reasonable or 
appropriate to liquidate all Trust Assets and to distribute the proceeds thereof to 
the Beneficiaries net of any employment, withholding or other tax obligations.    



Notwithstanding the foregoing, except for the reimbursement of expenses and the 
compensation to be paid to the Creditors’ Trustee out of the Creditors’ Trust Assets in 
accordance with this Creditors’ Trust Agreement, the Creditors’ Trustee shall not, directly or 
indirectly, sell or otherwise transfer all or any part of the Creditors’ Trust Assets to the Creditors’ 
Trustee or any person affiliated with the Creditors’ Trustee. 



2.2  Agents and Professionals.  The Creditors’ Trustee may consult with and 
retain counsel, accountants or other professionals as the Creditors’ Trustee deems appropriate to 
assist the Creditors’ Trustee in the performance of the tasks and obligations of the Creditors’ 
Trust under the Creditors’ Trust.  Any professional employed by the Creditors’ Trust in 
accordance with this Section shall have and maintain appropriate malpractice insurance. The 
Creditors’ Trustee shall pay the reasonable fees and expenses of such persons out of the 
Creditors’ Trust Assets. Neither the Creditors’ Trust nor the Creditors’ Trustee shall be liable for 
any loss to assets or property held by the Creditors’ Trust by reason of any mistake or default of 
any such counsel, accountants or other professionals, so long as they are selected and retained by 
the Creditors’ Trustee in good faith and without gross negligence. 
 



2.3  Investment and Safekeeping of Creditors’ Trust Assets.  All moneys and 
other assets received by the Creditors’ Trustee shall, until distributed or paid over as provided in 
this Creditors’ Trust Agreement, be held in the Creditors’ Trust for the benefit of the 
Beneficiaries. The Creditors’ Trustee shall have no liability for interest or producing income on 
any moneys received by the Creditors’ Trust herein and held for distribution or payment to the 
Beneficiaries, except as such interest shall actually be received by the Creditors’ Trustee. 
Investments of any moneys held by the Creditors’ Trustee shall be administered in the manner in 
which individuals of ordinary prudence, discretion and judgment would act in the management 
of their own affairs; provided, however, that the right and power of the Creditors’ Trustee to 
invest any Creditors’ Trust Assets consisting of cash shall be limited to investments having 
maturities consistent with the Creditors’ Trustee’s obligations to make distributions to 
Beneficiaries as and when required by the terms of this Creditors’ Trust Agreement. 
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ARTICLE III 
DISTRIBUTIONS FROM THE CREDITORS’ TRUST 



 
3.1  Distributions in General.  Distributions of Creditors’ Trust Assets to the 



Beneficiaries shall be made by the Creditors’ Trustee in amounts not to exceed those amounts set 
forth on Schedule A hereto within thirty (30) days following the latest of (i) the receipt by the 
Creditors’ Trust of the Creditors’ Trust Assets, (ii) agreement by a Beneficiary and the Creditors’ 
Trustee as to the amount of a Beneficiary’s claim, and (iii) the Creditors’ Trustee’s determination 
that a Beneficiary holds a liquidated, undisputed and  non-contingent claim.  Prior to making any 
distribution to any Beneficiary specifically referenced as an Employee Severance Beneficiary on 
Schedule A hereto other than for payments mandated by state or Federal statute or regulation,  
which mandatory payments include but are not limited to, payments for accrued and unpaid 
wages, paid time off and payment in lieu of statutorily mandated notice under the Worker 
Adjustment and Retraining Notification Act, the Creditor’s Trustee shall receive an executed 
release from each Employee Severance Beneficiary.  To the extent a release is not provided to 
the Creditors’ Trustee from an Employee Severance Beneficiary, then the Creditors’ Trustee 
shall retain the applicable severance disbursement for a period of three years or, if earlier, until 
the applicable release is received. If at the conclusion of three years from the creation of the 
Creditors’ Trust the Creditors’ Trustee does not obtain the release(s), any withheld 
disbursement(s) from the Employee Severance Beneficiaries shall be disbursed pursuant to the 
provisions of Section 3.6 hereof. 



3.2      Calculation of Distributions. Distributions to Beneficiaries shall be based 
on the amount allocated to each Beneficiary on Schedule A hereto, and shall be net of payment 
by the Creditors’ Trustee from the Creditors’ Trust Assets of (i) all obligations to creditors 
holding a secured interest in the Creditors’ Trust Assets; (ii) all outstanding fees and expenses of 
the Creditors’ Trustee and any professionals employed by the Creditors’ Trust then outstanding, 
(iii) all obligations to creditors of the Settlor first arising and accrued as a result of goods or 
services provided to Settlor from and after _________, 2020, including, but not limited to, 
obligations to the Settlor’s [chief restructuring officers], financial advisor and legal advisors; (iv) 
any creditors of Settlor that would be entitled to priority in a case under Title 11 of the United 
States Code under Sections 507(a)(1) through 507(a)(10) inclusive; and (v) a reserve for 
projected expenses of completing administration of and terminating the Creditors’ Trust.  To the 
extent there are insufficient funds in the Creditors’ Trust to satisfy all amounts listed on 
Schedule A in full, the Distributions shall be made pro rata to each Beneficiary calculated based 
on the amounts set forth on Schedule A. 



3.3 Payments Limited to Creditors’ Trust Assets. All payments to be made by the 
Creditors’ Trustee to or for the benefit of any Beneficiary shall be made only from the Creditors’ 
Trust Assets. Each Beneficiary shall have recourse only to the Creditors’ Trust Assets for 
distributions under the Creditors’ Trust. 



3.4 Method and Form of Distributions. All distributions made by the Creditors’ 
Trustee to the Beneficiaries shall be by check mailed by first class mail, postage prepaid or by 
wire transfer, as determined by the Creditors’ Trustee, or by such other commercially reasonable 
means as may be otherwise agreed by a Beneficiary and the Creditors’ Trustee. Mailed checks 
shall be sent as follows: (i) to the address set forth on Schedule A, or (ii) to the address set forth 
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in any written notice of address change delivered to  the Creditors’ Trustee after the date hereof.  
If any Beneficiary’s distribution is returned as undeliverable, the Creditors’ Trustee will take 
reasonable steps to attempt to deliver the distribution to the Beneficiary.   



3.5 Priorities of Distribution. The Creditors’ Trustee must pay the compensation 
of the Creditors’ Trustee and other operating expenses of the Creditors’ Trust out of the 
Creditors’ Trust Assets and otherwise follow the priorities set forth in Section 3.2 herein before 
approving or making distributions to or for the Beneficiaries. 



3.6  Residual Distribution.  In the event that, after the obligations of the Creditor’s 
Trustee hereunder have concluded and all payment obligations hereunder, including distributions 
to Beneficiaries and payment of fees and expenses associated with the administration of this 
Creditors’ Trust, including those of the Creditors’ Trustee and any legal or financial professional 
engaged by the Creditors’ Trustee, have been satisfied, the Creditors’ Trustee shall distribute any 
remaining funds to Emerson, which, due to its right to receive distribution of any residual, shall 
be deemed to be a Beneficiary.   



 



ARTICLE IV 
BENEFICIARIES 



4.1  Interest Beneficial Only. The ownership of a beneficial interest in the 
Creditors’ Trust shall not entitle any Beneficiary or the Settlor to any title in or to the Creditors’ 
Trust Assets or to any right to call for a partition or division of such assets or to require an 
accounting. 



4.2  Ownership of Beneficial Interests Hereunder. Each Beneficiary shall have 
a beneficial interest in the Creditors’ Trust solely to the extent that such Beneficiary is entitled to 
a distribution from the Creditors’ Trust. Each Beneficiary shall cease to own a beneficial interest 
in the Creditors’ Trust and cease to be a Beneficiary hereunder for all purposes immediately 
upon completion of the distribution by the Creditors’ Trust to such Beneficiary as required by 
this Creditors’ Trust Agreement.    



4.3  Standing of Beneficiary.  No Beneficiary shall have standing to direct the 
Creditors’ Trustee to do or not to do any act other than as described herein. 



ARTICLE V 
THIRD PARTY RIGHTS AND LIMITATION OF LIABILITY 



5.1  Parties Dealing With the Creditors’ Trustee. In the absence of actual 
knowledge to the contrary, any person dealing with the Creditors’ Trust or the Creditors’ Trustee 
shall be entitled to rely on the authority of the Creditors’ Trustee or any of the Creditors’ 
Trustee’s agents to act in connection with the Creditors’ Trust Assets. There is no obligation on 
any person dealing with the Creditors’ Trustee to inquire into the validity or expediency or 
propriety of any transaction by the Creditors’ Trustee or any agent of the Creditors’ Trustee. 
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5.2  Reliance on Documents.  Except as otherwise provided herein, the 
Creditors’ Trustee and the Creditors’ Trust shall rely and shall be protected in acting upon any 
resolution, certificate, statement, instrument, opinion, report, notice, request, consent or other 
document reasonably believed by the Creditors’ Trustee to be genuine and to have been signed 
by the proper party or parties. 



5.3  Limitation of Creditors’ Trustee’s Liability; Standard of Care.  Anything 
herein to the contrary notwithstanding, in exercising the rights granted herein, the Creditors’ 
Trustee shall exercise his best judgment, to the end that the affairs of the Creditors’ Trust shall be 
properly managed and the interests of all the Beneficiaries are safeguarded. Persons or entities 
dealing with the Creditors’ Trust or the Creditors’ Trustee, or seeking to assert Claims against 
the Creditors’ Trust or the Creditors’ Trustee, shall look only to the Creditors’ Trust Assets to 
satisfy any liability to such person, and the Creditors’ Trustee shall have no corporate, personal 
or individual obligation to satisfy any such liability. The Creditors’ Trustee shall not be liable (i) 
for any loss or damages by reason of any action taken or omitted by him, except in the case of 
willful fraud, willful misconduct, bad faith, or gross negligence, or (ii) for any act or omission 
made in reliance upon advice given to the Creditors’ Trustee by his professionals. 



 
5.4  Indemnification. The Creditors’ Trustee shall be indemnified and receive 



reimbursement from and against all loss, liability, expense (including counsel fees and expenses) 
or damage which the Creditors’ Trustee may incur or sustain arising out of, or resulting from, 
any act taken or omitted to be taken by the Creditors’ Trustee in connection with the exercise and 
performance of his powers or duties under the Creditors’ Trust, to the fullest extent permitted by 
applicable law, except if such loss, liability, expense or damage is finally determined by a court 
of competent jurisdiction to result from the Creditors’ Trustee’s willful fraud, willful 
misconduct, bad faith or gross negligence. The amounts necessary for such indemnification and 
reimbursement shall be paid by the Creditors’ Trustee out of the Creditors’ Trust Assets prior to 
and with a higher priority than, distribution to the Beneficiaries. This indemnification shall 
survive the death, dissolution, resignation or removal, as may be applicable, of the Creditors’ 
Trustee, or the termination of the Creditors’ Trust, and shall inure to the benefit of the Creditors’ 
Trustee’s heirs and assigns. 



 
5.5  Exculpation.  The Creditors’ Trustee, the Creditors’ Trust, and any of the 



Creditors’ Trustee’s employees, attorneys, accountants, consultants or agents, shall (a) not have 
or incur any liability to any person or entity for any act or omission in connection with, or arising 
out of, the administration of the Creditors’ Trust or the property to be distributed, except if such 
act or omission is determined by a final order of a court of competent jurisdiction to reflect bad 
faith or to constitute willful misconduct or gross negligence, (b) be entitled to rely upon the 
advice of counsel with respect to his duties and responsibilities under the Creditors’ Trust, and 
(c) be entitled to act or refrain from acting, in accordance with such advice; provided, however, 
nothing contained herein shall relieve the Creditors’ Trust or the Creditors’ Trustee from the 
duties and responsibilities to make the payments required by the terms of the Creditors’ Trust. 
No amendment, modification or repeal of this Section shall adversely affect any right or 
protection of the Creditors’ Trustee, the Creditors’ Trust, and his or her employees, attorneys, 
accountants, consultants or agents that exists at the time of such amendment, modification or 
repeal. 



 











 - 9 - 



ARTICLE VI 
SELECTION, REMOVAL AND COMPENSATION OF CREDITORS’ TRUSTEE; 



ACCESS TO INFORMATION 



6.1  Creditors’ Trustee. The Creditors’ Trustee may not be a Beneficiary of the 
Creditors’ Trust. 



6.2  Term of Service. The Creditors’ Trustee shall serve until (a) the 
completion of all the Creditors’ Trustee’s duties, responsibilities and obligations under the 
Creditors’ Trust; (b) termination of the Creditors’ Trust in accordance with this Creditors’ Trust 
Agreement; or (c) the Creditors’ Trustee’s death, resignation or removal. 



6.3  Removal of the Creditors’ Trustee. Any person serving as a Creditors’ 
Trustee may be removed involuntarily only for cause by an order of a court of competent 
jurisdiction. 



6.4  Resignation of the Creditors’ Trustee.  The Creditors’ Trustee may resign 
at any time by giving the Settlor’s counsel at least thirty (30) days written notice of his intention 
to do so.  The resignation shall be effective on the later of (a) the date specified in the notice; or 
(b) the date that is thirty (30) days after the date the notice is delivered. 



6.5  Appointment of Successor Creditors’ Trustee. Upon the resignation, death, 
incapacity, or removal of the Creditors’ Trustee, a successor Creditors’ Trustee shall be 
appointed to fill the vacancy so created as soon as practicable following receipt of notice of the 
resignation, death, incapacity, or removal of the Creditors’ Trustee by the Settlor, provided 
however, if the Settlor fails to appoint a successor within a reasonable time, then a successor 
shall be appointed by the Creditors’ Trustee  as a condition to the effectiveness of his resignation 
or, if the Creditors’ Trustee is unable to make such appointment due to death or incapacity, by a 
partner of the firm of ______________________. Any successor so appointed shall consent to 
and accept in writing the terms of this Creditors’ Trust Agreement and shall agree that the 
provisions of this Creditors’ Trust Agreement shall be binding upon and inure to the benefit of 
such successor Creditors’ Trustee and all of his heirs and legal and personal representatives, 
successors or assigns. 



6.6  Powers and Duties of Successor Creditors’ Trustee. A successor Creditors’ 
Trustee shall have all the rights, powers, duties, privileges and discretion of, and shall otherwise 
be in the same position as, his predecessor under the Creditors’ Trust. 



6.7  Creditors’ Trust Continuance. The death, resignation or removal of any 
Creditors’ Trustee shall not terminate the Creditors’ Trust or revoke any existing agency created 
pursuant to this Creditors’ Trust Agreement or invalidate any action theretofore taken by the 
Creditors’ Trustee. 



6.8  Compensation and Costs of Administration. The Creditors’ Trustee, and 
any professional employed by the Creditors’ Trustee, shall be entitled to receive payment of fees 
and reimbursement of expenses at their normal and customary rates from the funds held by the 
Creditors’ Trust prior to, and with higher priority than, the rights to distribution to the 
Beneficiaries.   
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6.9  Additional Reports and Filing. The Creditors’ Trustee shall timely (a) 
prepare, file and distribute such additional statements, reports and submissions as may be 
necessary to cause the Creditors’ Trust and the Creditors’ Trustee to be in compliance with 
applicable law. 



ARTICLE VII 
MAINTENANCE OF RECORDS 



7.1  Maintenance of Records. The Creditors’ Trustee shall maintain books and 
records containing a description of all property from time to time constituting the Creditors’ 
Trust Assets and an accounting of all receipts and disbursements.  The Creditors’ Trustee shall 
furnish to any Beneficiary upon written request an annual statement of receipts and 
disbursements of the Creditors’ Trust.  Upon termination of the Creditors’ Trust, the Creditors’ 
Trustee may, subject to any applicable law relating to the retention of books and records, destroy 
any books and records that the Creditors’ Trustee determines are no longer necessary for 
administration of the Creditors’ Trust. 



 



ARTICLE VIII 
DURATION OF CREDITORS’ TRUST 



 
8.1 Duration. The Creditors’ Trust shall become effective upon execution of the 



Creditors’ Trust Agreement by Settlor and shall remain and continue in full force and effect until 
the Creditors’ Trust is terminated in accordance with this Creditors’ Trust Agreement. 



 
8.2 Termination Upon Distribution of All Creditors’ Trust Assets. Upon 



distribution and liquidation of all Creditors’ Trust Assets and payment of all fees, expenses and 
taxes of the Creditors’ Trust, except as expressly provided herein, the Creditors’ Trust and the 
responsibilities of the Creditors’ Trustee under the Creditors’ Trust and this Creditors’ Trust 
Agreement shall terminate.  Upon termination of the Creditors’ Trust in accordance with this 
Creditors’ Trust Agreement, except as expressly provided herein, the Creditors’ Trustee shall be 
forever discharged of, and released from, all powers, duties and responsibilities under the 
Creditors’ Trust and this Creditors’ Trust Agreement. 



 
8.3 Termination After Five Years. If the Creditors’ Trust shall not have been 



previously terminated pursuant to Section 8.2 hereof, on the fifth (5th) anniversary of the date of 
execution of this Creditors’ Trust Agreement (the “Expiration Date”), the Creditors’ Trustee 
shall distribute all of the remaining Creditors’ Trust Assets to the Beneficiaries to the extent 
necessary to pay in full the amounts set forth on Schedule A and shall disburse any balance in 
accordance with the Residual Distribution provisions of Section 3.6 hereof, as applicable, and 
immediately thereafter, the Creditors’ Trust shall terminate and the Creditors’ Trustee shall have 
no further responsibility in connection with the Creditors’ Trust. 



 
ARTICLE IX 



MISCELLANEOUS 
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9.1 Notices. All notices to be given to Beneficiaries may be given by ordinary 
mail, or may be delivered personally, to the holders of beneficial interests in the Creditors’ Trust 
at the addresses appearing on Schedule A or such other address as any Beneficiary may provide. 
Any notice or other communication which may be or is required to be given, served, or sent to 
the Creditors’ Trustee shall be in writing and shall be sent overnight delivery service, certified 
United States mail, return receipt requested, postage prepaid, or transmitted by hand delivery or 
email (if receipt is confirmed) addressed as follows: 



 



[______________________] 
[______________________] 
[______________________] 
[______________________] 
[______________________] 



 
 
With a copy to: 



 
[______________________] 
[______________________] 
[______________________] 
[______________________] 
[______________________] 
 
 
 



 
or to such other address as may from time to time be provided in written notice by the Creditors’ 
Trustee. 
 



9.2 Governing Law. This Creditors’ Trust Agreement and the Creditors’ Trust 
shall be governed by and construed in accordance with the laws of the State of Vermont, without 
reference or giving effect to its conflicts of laws principles. 



9.3 Successors and Assigns. This Creditors’ Trust Agreement shall inure to the 
benefit of and shall be binding upon the Creditors’ Trustee and any successors and assigns. 



9.4 Particular Words. Reference in this Creditors’ Trust Agreement to any Section 
or Article is, unless otherwise specified, to that such Section or Article under this Creditors’ 
Trust Agreement. The words “hereof,” “herein,” “herein,” and similar terms shall refer to this 
Creditors’ Trust Agreement and not to any particular Section or Article of this Creditors’ Trust 
Agreement. 



9.5 Headings. The various headings of this Creditors’ Trust Agreement  are 
inserted for convenience only and shall not affect the meaning or understanding of this Creditors’ 
Trust Agreement  or any provision hereof. 
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9.6 Amendment. This Creditors’ Trust Agreement may not be amended except in 
and to the extent such amendment is approved by the Creditors’ Trustee, [the Settlor], and 
Emerson. 



 
9.7 Severability. If any term, provision covenant or restriction contained in this 



Creditors’ Trust Agreement  is held by a court of competent jurisdiction or other authority to be 
invalid, void, unenforceable or against its regulatory policy, the remainder of the terms, 
provisions, covenants and restrictions contained in this Creditors’ Trust Agreement  shall remain 
in full force and effect and shall in no way be affected, impaired or invalidated. 



 
IN WITNESS WHEREOF, the Settlor and the Creditors’ Trustee have executed this 



Creditors’ Trust Agreement  as of the day and year written above. 
 



 
 _______________________________ 



 _________________, as Creditors’ Trustee 
 
 
     
    The Corporation of Marlboro College 
 
 
   By: _____________________________ 
        Name:  ___________________ 



Title:    ___________________  
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Schedule A 
Schedule of Beneficiaries 



 
 
Beneficiary 
 



 
Address 



 
Claim Amount 



   
   
   
   
   
   
   
   
   
   
   
   



 

















 



 



 Archive Materials 



Collection Description 



Marlboro 
College 
Archives 



The Marlboro College Archives collection spans roughly 275 linear feet and contains a variety of 
formats/object types. The majority of the collection consists of printed materials on paper, including 
MC catalogs and handbooks, The Citizen newspaper, yearbooks, scrapbooks, the Potash Hill 
magazine (the semi-annual College publication), and historical MC ephemera. Additionally, as part 
of the early MC history, the collection contains documents concerning Walter Hendricks and Robert 
Frost. The collection also includes cassette tapes and VHS tapes recording campus events, capturing 
on-campus concerts featuring notable musicians, such as Blanche Moyse and Luis Batlle, and 
speakers, like Loren Pope and Saul Bellow, as well as oral histories of alumni from MC’s first few 
graduating classes. The collection also includes photographs of campus life and a small collection of 
three-dimensional objects. The earliest materials in the collection date back to the mid-1940’s and 
continue to the present time. There may be materials in the collection to which MC does not own 
copyright or any other right except the right of possession. 



Plans of 
Concen-
tration 



Measuring 206 linear feet, the Plans of Concentration document individual student work spanning 
from the early 1950’s to present day. All Plans are bound and professionally cataloged in MARC 
records with digital preservation copies. MC has only the right of possession on these Plans. 



Faculty and 
Alumni 
Collection 



Measuring 17 linear feet, the Rice-Aron Library has collected publications from Marlboro's faculty 
& alumni. MC has only the right of possession of these publications. 



Artist Book 
Collection 



4 linear feet; closed stacks. Cataloged with MARC records. Small format Artists Books on wide 
ranging topics. MC has only the right of possession on these Artists Books. 



Zine 
Collection 



8 linear feet; open stacks. While this collection has some foundational organization, it is largely a 
browsing collection. Contains a mixture of commercially distributed zines and zines created by 
Marlboro community members. MC has only the right of possession on these zines. 



Kipling 
Collection 



Spanning 60 linear feet; closed stacks. Professionally processed with grant funding. Concentrating 
on Rudyard Kipling’s 5 years in Vermont, this collection consists of three distinct item types: books 
& journal articles, photographs, and primary source documents. The books and journal articles 
collection includes many rare and first editions and journal articles in their original volumes. Most 
materials are from the Howard C. Rice, Jr. Collection. Many of the first editions have been 
appraised, but a number of years ago. The photograph collection primarily focuses on Kipling’s 
Vermont years (1892-1896) and includes a broad spectrum of images of Kipling, his family, friends, 
relatives and Naulakha. Most images are from the F. Cabot Holbrook Collection, owned by The 
Landmark Trust USA. Please see separate transfer permission document from The Landmark Trust 
USA, upon which the transfer of possession of these particular items is contingent. The primary 
source documents collection includes materials related to Rudyard Kipling that were stored in a 
Brattleboro, VT bank vault for nearly 100 years. This box apparently had been left behind when the 
Kiplings left Vermont in 1896. For all of the foregoing items described above, these items have been 
in MC's possession. Unless a prior agreement specifically grants ownership to MC, MC claims no 
ownership interest in items in the Kipling Collection, and is transferring the right of possession. 



 
 











 



 



MARLBORO COLLEGE DISCLOSURE SCHEDULES 



 1.  SCHEDULE 15iii – AUTHORITY; NO CONFLICT; CONSENTS  



 2. SCHEDULE 15iv – INDEBTEDNESS 



 3.  SCHEDULE 15v(a) – CONTRACTS 



 4.  SCHEDULE 15vi – TITLE TO TRANSFERRED ASSETS 



 5.  SCHEDULE 15vii – CONDITION AND SUFFICIENCY OF ASSETS 



 6.  SCHEDULE 15viii – REAL PROPERTY 



 7.  SCHEDULE 15ix – INTELLECTUAL PROPERTY 



 8.  SCHEDULE 15x – TANGIBLE PERSONAL PROPERTY 



 9.  SCHEDULE 15xi – INSURANCE 



 10. SCHEDULE 15xii – LEGAL PROCEEDINGS; GOVERNMENT ORDERS 



 11.  SCHEDULE 15xiii –COMPLIANCE WITH LAWS; PERMITS 



 12.  SCHEDULE 15xiv– ENVIRONMENTAL MATTERS 



 13.  SCHEDULE 15xv – EMPLOYEE BENEFIT MATTERS 



 14.  SCHEDULE 15xvi – EMPLOYMENT MATTERS  



 15.  SCHEDULE 15xvii – ENDOWMENT AND INVESTMENTS 



 16.  SCHEDULE 15xviii – TAXES 



 17.  SCHEDULE 15xx – UNDISCLOSED LIABILITIES 



 18.  SCHEDULE 15xxi – ABSENCE OF CERTAIN CHANGES 



 19.  SCHEDULE 17E– EMPLOYEE AND EMPLOYEE BENEFITS 











 



 
 



SCHEDULE 15iii  



 AUTHORITY; NO CONFLICT; CONSENTS  



__________________________________________________________________________ 



Notice to State of Vermont Attorney General 



Notice to United States Department of Education 



Notice to the New England Commission of Higher Education 



Notice to State of Vermont Department of Education 



Notice to the Vermont Commissioner of Taxes  



Notice in connection with the Westing Gift Annuity 



Notice and Amendment of the Marlboro College Pooled Investment Trust 



Marlboro’s investment and endowment funds are managed by several asset managers.  Emerson 
plans to seek new agreements with each of those asset managers. 



 



 











 



 
 



SCHEDULE 15iv  



 INDEBTEDNESS 



____________________________________________________________________________



 



As of June 24, 2020, the balances of all outstanding long-term and short-term debt 
obligations are as follows: 



 



USDA Loan: Current principal balance is $2,165,324 plus interest $3,426 



 



Kubota Tractor Lease: $49,873, see lease previously provided to Emerson.  The lease is to be 
assigned to, and assumed by, Democracy Builders Fund, Inc. and is to be included as an Excluded 
Lease. 



 



Postage Meter lease: $14,098 



 



Peoples United Bank: $1,000,000 plus interest $1,973 (PPP Loan) 



_____________________________________________________________________



 



 



 











 



 
 



SCHEDULE 15v  



 CONTRACTS  



__________________________________________________________________________ 



See list of contracts previously provided to Emerson. 



 



 











 



 
 



SCHEDULE 15vi  



 TITLE TO TRANSFERRED ASSETS 



____________________________________________________________________________



See attached list of restrictions on Marlboro Funds. 



 



__________________________________________________________________________ 



  



 



 















































 



 
 



SCHEDULE 15vii  



 CONDITION AND SUFFICIENCY OF ASSETS  



__________________________________________________________________________ 



None. 



 



 











 



 
 



SCHEDULE 15viii  



 REAL PROPERTY 



____________________________________________________________________________



See title commitment from Commonwealth Title dated Feb 24, 2020 previously provided to 
Emerson. 



The Purchase and Sale Agreement with Democracy Builders Fund, Inc., dated as of May 22, 
2020. 



Putney Student Travel has a lease to use the campus for two weeks each summer. 



 



______________________________________________________________________________ 



 











 



 



SCHEDULE 15ix  



INTELLECTUAL PROPERTY 



__________________________________________________________________________ 



(a) 



Intellectual Property Registrations and Intellectual Property Assets owned by the College. 



Marlboro College; Registered as a trade name in Vermont 02/19/2002 listing as owner The 
Corporation of Marlboro 



Marlboro College; Registered as a trade name in the USPTO on 09/30/2002, Registration Number 
2829875, listing as owner The Corporation of Marlboro, along with a typed drawing  



The Corporation of Marlboro as owner, has the following tradenames registered in 
Vermont: 



 Common Good Vermont (this tradename is an Excluded Asset) (Cessated) 



Marlboro College (Active) 



The Graduate Center of Marlboro College (Active) 



The College owns common law copyrights in copyrightable materials created on behalf of the 
College by employees, such as marketing materials, website content, brochure content, etc. 



 



The College takes the traditional approach in institutions of higher education that faculty members 
own copyrights in their scholarly materials and work. 



(c) None. 



(f) There is an application pending before the U.S. Patent and Trademark Office for the mark 
“SAVE MARLBORO COLLEGE!” by a person who is not affiliated with the College.  It does not 
appear that this person will be able to establish trademark rights in the mark that is the subject of 
this application. 



 











 



 



SCHEDULE 15x 



TANGIBLE PERSONAL PROPERTY 



 



15x(a) - See Emerson Acquisition Schedule E. 



15x(b) –  



1. See Schedule 15vi 



2. USDA Loan 



3. UCC lien in favor of People’s United Bank 



  



 



 











 



 



SCHEDULE 15xi 



INSURANCE 



 



See Summary List of Insurance as of May 20, 2020, including loss runs for both MEMIC and The 
Cincinnati Insurance Companies, previously provided to Emerson.  (Revised loss runs to be 
provided upon receipt) 



____________________________________________________________________________  



 



 











 



 
 



SCHEDULE 15xii 



LEGAL PROCEEDINGS; GOVERNMENT ORDERS 



 



15xii(a) The College has no unresolved Claims. 



15xii(b) None. 



15xii(c) None 



 



_______________________________________________________________________ 



 



  











 



 



SCHEDULE 15xiii 



COMPLIANCE WITH LAWS; PERMITS 



 



Current Material Permits issued to Marlboro are attached hereto.  



 



______________________________________________________________________________ 



 



 

















 



 
 



SCHEDULE 15xiv 



ENVIRONMENTAL MATTERS 



_____________________________________________________________________________ 



Reference is made to all matters contained in the Phase 1 Environmental Site Assessment 
prepared by ATC Group Services LLC dated May 19, 2020, a copy of which has been provided 
to Emerson.  



 



 



____________________________________________________________________________ 



 











 



 
 



SCHEDULE 15xv 



EMPLOYEE BENEFIT MATTERS 



 



15xv(a) – Attached hereto is a true and complete list of each Benefit Plan. 



15xv(c) – None. 



15xv(d) – None. 



15xv(f) – None. 



15xv(g) – There is a defined contribution plan that provides post-retirement benefits to certain 
retired faculty members.  This plan will be terminated after the Closing. 



15xv(h) – None. 



____________________________________________________________________________ 



  



 

















 



 
 



SCHEDULE 15xvi 



EMPLOYMENT MATTERS 



 



__________________________________________________________________________ 



15xvi(a) – The College has agreed to make certain payments for the buy-out and/or severance of 
employment arrangements in connection with the Closing of this Agreement, which will be paid 
in advance of the Closing and/or as part of the Allowance in the Creditors’ Trust.  



15xvi(b) – See 15xvi(a) and (c). 



15xvi(c) – The following employees will be retained as employees of the College or contractors 
of the Creditors’ Trust after the Closing: 



Retained Employee of the College: 



Accountant  Lynn Boles  No later than 12/31/20 



Contractors to be Engaged by the Creditors Trust: 



Registrar  Cathy Fuller  No later than 8/31/2020 



Financial Aid  Kristin Hmieleski No later than 8/31/2020 



CFO   Robert Webber No later than 9/30/2020 



IT   Michael Reilly  No later than 8/31/2020 



Payroll   Laura Champagne No later than 8/31/2020  



15xvi(e) – None. 



 



 



 



 



 



 



 











 



 



SCHEDULE 15xvii 



ENDOWMENT AND INVESTMENT 



 



See detailed listing previously provided to Emerson     



 



__________________________________________________________________________ 



 











 



 
 



SCHEDULE 15xviii 



TAXES 



____________________________________________________________________________ 



All taxes required to be paid as of the date hereof have been paid. 



 



 



 



____________________________________________________________________________ 



 



 











 



 
 



SCHEDULE 15xx 



UNDISCLOSED LIABILITIES 



 



 



See aging report dated June 4, 2020 showing unpaid accounts payable not reflected on the Interim 
Balance Sheet, previously provided to Emerson.    



See listing of each disbursement greater than $5,000 since the Interim Balance Sheet Date through 
June 2, 2020, previously provided to Emerson. 



Marlboro has agreed to sell its campus and related personal property to Democracy Builders Fund, 
Inc. 



Marlboro has entered into a Paycheck Protection Program Loan in the amount of $1,001,973 
(principal amount of $1,000,000 plus $1,973 in interest). 



Marlboro has certain obligations under the  Charitable Gift Annuity that require a quarterly 
payment of $360 during the lifetime of the donors. 



All recent claims have been resolved by the College. 



See Marlboro Disclosure Schedule 15xvi. 



Any liabilities since the Interim Balance Sheet Date that the Parties have agreed will be paid by 
the Allowance. 



 



 



___________________________________________________________________________ 
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SCHEDULE 15xxi 



ABSENCE OF CERTAIN CHANGES, ETC. 



See Schedule 15xx.   



Marlboro will terminate all contracts other than Assumed Contracts, contracts to be assigned to 
Democracy Builders Fund, Inc. in connection with the campus and any contracts that will be 
paid from the Creditors Trust. 



Marlboro has entered into the following contracts since the Interim Balance Sheet Date: 



 



1. Agreement with Tim Grader for communications services. 



2. Agreement with William Kaplan regarding the marketing and sale of the campus. 



3. Agreement with Colliers International regarding the marketing and sale of the campus. 



4. Agreement with Verdolino and Lowey, P.C. regarding operational wind down services. 



5. Agreement with ATC Group Services regarding an environmental site assessment. 



Marlboro accelerated and terminated its contract with its campus food service provider. 



Marlboro has paid bonus and salary increases for certain employees in an aggregate amount of 
approximately $54,000 since the Interim Balance Sheet Date. 
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EMERSON DISCLOSURE SCHEDULES 



1. SCHEDULE 16i – ORGANIZATION AND QUALIFICATION 



2. SCHEDULE 16iii – AUTHORITY; NO CONFLICTS; CONSENTS 
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SCHEDULE 16i 



ORGANIZATION AND QUALIFICATION 



1. Emerson engages in fund-raising activities in various states.  It is registered to do so in 
Massachusetts and California.  It is currently investigating its obligation, if any, to register in 
other states in which it might be considered to be engaging in such activities. 
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SCHEDULE 16iii 



AUTHORITY; NO CONFLICTS; CONSENTS 



1. NECHE consent. 
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EMERSON ACQUISITION SCHEDULE A 
 



Assigned Contracts 
 



Marlboro College Pooled Income Fund Trust Agreement 
 



 Gift Annuity   
 
Marlboro is a party to contracts with several firms that manage the investment of Marlboro’s 
investment and endowment funds.  Marlboro will be terminating these contracts and Emerson 
will enter into new contracts with the managers that it plans to continue using in connection with 
the investment and endowment funds to be transferred to Emerson. 
 
Gift Agreements related to the following endowment funds: 
 



M. Brenn Green Scholarship Fund 
 
Roland W. Boyden Humanities Chair in History and Philosophy 
 
Jo’An Noble Sterr Family Prize 
 
Thompson Scholarship Fund 
 
Lucy DeLaurentis Endowed Scholarship Fund for  
The Lucy DeLaurentis Memorial Prize (F/K/A “Lucy DeLaurentis Memorial 
Scholarship”) 
 
Hiro Watanabe Scholarship 
 
Ryan Larsen Memorial Prize 
 
The Lillian Farber Chair in the Liberal Arts and Technology   
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EMERSON ACQUISITION SCHEDULE B 



 
Assigned Leases 



 
There are no Assigned Leases. 
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EMERSON ACQUISITION SCHEDULE C 
 



Assigned Intellectual Property Contracts And Leases 
 
There are no Assigned Intellectual Property Contracts or Leases. 
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EMERSON ACQUISITION SCHEDULE D 
 



Transferred Intellectual Property Assets 
 



All rights, title and interest to the name “Marlboro College” and in and to the trade names, 
trademarks, and other Intellectual Property, as well as all registrations and applications for 
registrations, set forth on Schedule 15ix. 
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Library Materials 



Library Materials 



Title 



Women in mathematics: the addition of difference 



Women and science: social impact and interaction 



Women in science: career processes and outcomes 



Energy: physical, environmental, and social impact 



Energy: production, conversion, storage, conservation, and coupling 



Energy systems and sustainability 



Energy: its use and the environment 



Consuming power: a social history of American energies 



Energy at the crossroads: global perspectives and uncertainties 



Pathways to astronomy 



Astronomy today 



College physics: a strategic approach 



College physics. Vol. 1: Student Workbook [chapters 1 - 16] 



College physics. Vol. 2: Student Workbook, [chapters 17 - 30] 



Physics for scientists and engineers: a strategic approach 



Physics for poets 



Principles & practice of physics 



Philosophical concepts in physics: the historical relation between philosophy and scientific theories 



Mechanics from Aristotle to Einstein 



The simple physics of energy use 



Chemical evolution and the origin of life 



Life in the universe 



Frontiers of astrobiology 
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An introduction to astrobiology 



Astrobiology: a multidisciplinary approach 



jewish feminism and intersectionality 



queering black atlantic religions 



feminist ethnography 



decolonizing anthropology 



different kind of ethnography 



anthropological practice 



cold war anthropology 



reframing visual social science 



beautiful rising 



Impulse to Act 



how to read a protest 



lovecidal: walking with the disappeared 



decolonizing sexualities 



caliban and the witch 



power interrupted 



Mapping Feminist Anthropology in the Twenty-First Century 



ecological borderlands 



ethnographies of us empire 



future of us all 



downwardly global 



Venceremos? 



territories of the soul 



Performing Afro-Cuba 



managing african portugal 
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Political Anthropology: An Introduction 



raciolinguistics 



Linguistic Diversity and Social Justice 



A reader in medical anthropology 



Medical Anthropology: A Biocultural Approach 



Sex, or the Unbearable 



Honeypot 



Queer Diasporas 



Captive Genders 



perversity (new formations) 



queer roots for the diaspora 



worlding cities 



Necropolitics 



psychoanalysis of racism, revolution and nationalism 



women's political activism in palestine 



nationalism and the imagination 



youth movements and elections in eastern europe 



Depression: a public feeling 



Integrating Mindfulness into Anti-Oppression Pedagogy 



culturally sustaining pedagogies 



progressive dystopia 



pedagogy of pathologization 



counternarratives from women of color academics 



empire in the air 



twilight of cutting 



multiple medical realities 
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Aliceheimer's 



marbles 



lissa 



queering visual cultures 



katherine dunham 



crumpled paper boat 



Queer Narratives of the Caribbean Diaspora 



because when god is too busy 



imperial intimacies 



post-communist mafia state 



me as her again 



mohawk interruptus 



earth beings 



Pussy Riot 



she's beautiful when she's angry 



Three Apples Fell From Heaven 



Cultural Aging 



Aging in America 



Agedby Culture 



Iron Cages 



Commemorations 



Unequal freedom 



Civic Ideals 



The Right to Vote-Reserve 



Who Built America, Volumes 1 and 2 



The rise and fall of American growth 
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Making all the Difference 



From Tenements to the Taylor Homes 



Raising America 



Get out of my room 



The Name of War 



History Comes Alive 



World Systems Analysis 



Born Bright: A Young Girl's Journey from Nothing to Something in America 



The Oxford Handbook of Social Movements 



Essential Readings in World Politics 



The Retreat of Western Liberalism 



Great Transformations 



The Fifth Risk 



Capitalism, Democracy, and Welfare 



Welfare Democracies and Party Politics 



The Three Worlds of Welfare Capitalism 



Varieties of Liberalization and the New Politics of Social Solidarity 



Austerity: The History of a Dangerous Idea 



Gender and the Welfare State 



The Oxford Handbook of the Welfare State 



The Big Picture: On the Origins of Life, Meaning, and the Universe Itself 



Red Famine: Stalin's War on Ukraine 



The Morning They Came for Us: Dispatches from Syria 



The Favorite Game 



The Big Green Tent 



Behavioral genetics 
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Revisiting race in a genomic age 



Not by genes alone 



The pursuit of oblivion 



Chemistry 



That's the way the cookie crumbles 



Chemistry of the environment 



Chemistry in focus 



Creations of fire 



Ideas in chemistry 



The physical basis of chemistry 



the chemical history of color 



Nature of the chemical bond and structure of molecules..... 



Inorganic chemistry 



Inorganic chemistry 



Organic chemistry 



Organic chemistry 



Wood chemistry 



Colour chemistry 



The bioorganic chemistry of enzymatic catalysis 



Physical chemistry for the biosciences 



Biochemistry 



Principles of bioinorganic chemistry 



Structure in protein chemistry 



Bioorganic chemistry 



the transforming principle 



Biochemistry 
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Basic concepts of environmental chemistry 



Fundamentals of env chemistry 



Soil microbiology, ecology & biochemistry 



Phage and the origins of molecular biology 



Davenport's dream 



Human variation 



What it means to be 98% chimpanzee 



Human evolution: genes, genealogies and phylogenies 



A troublesome inheritance 



Sexual chemistry - a history of the contraceptive pill 



Medicinal chemistry 



Environmental toxicology and chemistry 



Food - the chemistry of its components 



Chemistry & art 



Beauty in Arabic Culture 



The Cult of the Mother of God in Byzantium : Texts and Images. 



Ilkhanid book of ascension 



invention of race in the european middle ages 



mapping desire 



urban design in the arab world 



In the Life of Cities 



Cities and caliphs: on the genesis of Arab Muslim urbanism 



Loose Space 



Waters of Rome 



history of ambiguity 



thinking with animals 
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body in pieces 



seen from behind 



image debate 



thief the cross and the wheel 



Comparativism in art history 



companion to medieval art 



violence and power in ancient egypt 



The Poetics and Politics of Place: Ottoman Istanbul and British Orientalism 



Pre-raphaelite art in its european context 



Public painting and visual culture 



Jerusalem, 1000-1400 : every people under heaven 



Beyond shelter 



World architecture 



Isfahan and its palaces : statecraft, Shi'ism and the architecture of conviviality in early modern Iran 



Constantinopolis/Istanbul: Cultural Encounter, Imperial Vision, and the Construction of the Ottoman 
Capital 



The Art and Architecture of Ottoman Istanbul. 



paris along the nile 



Cairo of the Mamluks: a history of the architecture and its culture 



Design like you give a damn 2 



missing pages 



The Lure of the East: British Orientalist Painting 



usurer's heart 



cambridge companion to giotto 



I can only tell you what my eyes see 



The Perfect Genre. Drama and Painting in Renaissance Italy 



How to read italian renaissance painting 
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ibn khaldun 



The Monuments of historic Cairo: 



Heritage reader 



Renaissance Florence: a social history 



florence capital of the kingdom of italy 



Byzantine Matters 



Origins of the Ottoman Empire 



Aleppo 



medieval jerusalem 



Mamluk History through Architecture : Monuments, Culture and Politics in Medieval Egypt and Syria. 



Last men in aleppo 



Research strategies 



The Concept and Reality of existence 



Mirror of the Intellect 



Mistakes were made (but not by me) 



The happiness hypothesis 



A guide for the perplexed 



The Heart of Islamic Philosophy 



Islamic Philosophy from its Origin to the Present 



Sufism and Taoism 



Mind and Body in Early China 



Interpreting the Sacred 



Myth: a very short introduction 



Ritual and its Consequences 



Critical Terms for Religious Studies 



History and Presence 
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The Darkness of God 



Religious Worlds: The Comparative Study of Religions 



Six Ways of being Religious 



Ritual: a very short introduction 



Mystical Languages of Unsaying 



The Vision of Buddhism 



The foundations of Buddhism 



Toward a philosophy of Zen Buddhism 



Emptiness: a practical guide for Meditators 



The World is Made of Stories 



The Vision of Islam 



The Tao of Islam 



The Unveiling of the Mysteries 



Satan's Tragedy and Redemption 



Science of the Cosmos, Science of the Soul 



Sufism: A Short Introduction 



Imaginal Worlds 



The Self-Disclosure of God 



The Sufi Path of Knowledge 



The Sufi Path of Love 



Faith and Practice of Islam 



Chinese Gleams of Sufi Light 



God and Man in the Qur'an 



Sacred Art in East and West 



The storytelling animal 



Reading Mystical Lyric 
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Rumi: Past and Present 



The Triumphal Sun 



Awakened Dreams: Raji's Journey with the Mirror Dede 



Fez: City of Islam 



The Hajj 



Enlightenment Guaranteed 



How (not) to be secular: reading Charles Taylor 



First you write a sentence 



Pseudo-Dionysius : the complete works 



The Spanish Inquisition, 1478-1614 : an anthology of sources 



Violence and miracle in the fourteenth century : private grief and public salvation 



Modelling the Middle Ages : the history and theory of England's economic development 



Blank spots on the map : the dark geography of the Pentagon's secret world 



Alimentar la ciudad en la Edad Media : Najera, encuentros internacionales del medievo 2008 del 22 al 
25 de julio de 2008 



Commercial agreements and social dynamics in medieval Genoa 



Catholic pirates and Greek merchants : a maritime history of the Mediterranean 



Gender in translation : cultural identity and the politics of transmission 



Mapping the world : the story of cartography 



Aladas palabras : correos y comunicaciones en el Mediterráneo 



The postmodern history reader 



Reading the Middle Ages : sources from Europe, Byzantium, and the Islamic world 



The corrupting sea : a study of Mediterranean history 



Braudel revisited : the Mediterranean world, 1600-1800 



Mediterranean crossings : the politics of an interrupted modernity 



Rethinking the Mediterranean 



The travels of Ibn Battuta in the Near East, Asia and Africa 1325-1354 
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Maps are territories : science is an atlas : a portfolio of exhibits 



Fra Mauro's mappa mundi and fifteenth-century Venice  



The art, science, and technology of medieval travel 



Travel knowledge : European "discoveries" in the early modern period 



The book of John Mandeville, with related texts 



Mission to Asia 



Medieval ethnographies : European perceptions of the world beyond 



A Short History of the Middle Ages 



Chronicles of the First Crusade, 1096-1099 



The great transition : climate, disease and society in the late medieval world 



Early modern Europe, 1450-1789 



Anti-Jewish riots in the Crown of Aragon and the royal response, 1391-1392 



In and of the Mediterranean : medieval and early modern Iberian studies 



The Mediterranean and the mediterranean world in the age of Philip II 



Chronicle 



Col lecció documental de la Cancelleria de la Corona d'Aragó : textos en llengua catalana, 1291-1420 



The crown of Aragon : a singular Mediterranean empire 



Epistolari de Pere III 



The rare and excellent history of Saladin 



Chronicle of the Third Crusade : a translation of the Itinerarium peregrinorum et gesta Regis Ricardi 



The book of contemplation : Islam and the Crusades 



Cartas de relación 



cruising the library 



critical trauma studies 



dear white christians 



on not getting paid to do what you love 
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Unashamed : musings of a fat, black Muslim 



black queer ethics 



No ashes in the fire : coming of age black & free in America 



fucking trans women 



trigger warnings 



lives of campus custodians 



teaching for black lives 



Marlboro: a memoir (1 copy) 



How boards lead small colleges 



Spiritual foodways 



ask building consent culture 



careful a user's guide 



lyme 



trauma sensitive mindfulness 



ask me about my uterus 



art of the shovel 



Heartwood 



Deer woman 



Emotions explained with buff dudes 



when everything beyond the walls is wild 



Eat joy : stories & comfort food from 31 celebrated writers 



Black girl magic : a poem 



dirty river 



The dark fantastic : race and the imagination from Harry Potter to The hunger games 



Mean Girl 



well read black girl 
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survivor cafe 



Breaking the Silence 



Ultimate guide to sex and disability 



Porgy and Bess 



Black mirror 



Early voices 



Braille for the sighted 



SimSoc Coordinators manual 



SimSoc Participant manual 



Critical trauma studies : understanding violence, conflict, and memory in everyday life  



Disability media studies  



Indigenous women and feminism : politics, activism, culture 



Disability and difference in global contexts  



Performance ethnography : critical pedagogy and the politics of culture 



Cultural performance : ethnographic approaches to performance studies  



Crip times : disability, globalization, and resistance 



Disability studies : enabling the humanities 



Insanity and the lunatic asylum in the nineteenth century / 



Feminist disability studies 



The culture of our discontent : beyond the medical model of mental illness 



Trauma-tragedy : symptoms of contemporary performance 



Literatures of madness : disability studies and mental health 



Ruined 



La voz Latina : contemporary plays and performance pieces by Latinas 



Madness and creativity in literature and culture 



Harvest 
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The effect 



Ditch 



Staging coyote's dream : an anthology of First Nations drama in English 



The Analects of Confucius: A Philosophical Translation 



Moon in a Dewdrop 



Ancestral Memory in Early China 



Taoist Mysteries and Magic 



Miraculous Response: Doing Popular Religion in Contemporary China 



Popular Religion in China 



Daoism in the Twentieth Century 



The Taoist Experience: An Anthology 



Wandering on the Way: Early Taoist Tales and Parables of Chuang Tsu 



Taoism: Growth of a Religion 



The Taoist Body 



Zhuangzi and the Happy Fish 



Modernity and Re-Enchantment 



Priests and Programmers 



Ordering Power 



Myanmar's Enemy Within 



Japan: An Environmental History 



Governing China's Population 



The Pivot of the Four Quarters 



Ming Furniture in the light of Chinese Architecture 



Connoisseurship of Chinese Furniture (2 vols) 



Picturing Islam: Art and Ethics in a Muslim Lifeworld 



Buried Treasures in Chinese Turkestan 











 



62 
 



The Open Empire 



China Marches West 



Autumn in the Heavenly Kingdom 



Policing Shanghai, 1927-1937 



The Nobility of Failure 



The Origins of Japan's Medieval World 



Splendid Monarchy 



Recentering Globalization 



The Cambridge History of Southeast Asia (2 vols) 



Southeast Asia: A Concise History 



The Pavie Mission Indochina Papers (6 vols) 



Myth and History in the Historiography of Early Burma 



Siam Mapped 



The Malayan Emergency 



Rickshaw Coolie 



Facing the Cambodian Past 



Strategic Hamlets in South Viet-nam 



Sources of Vietnamese Tradition 



Vietnamese Anticolonialism, 1885-1925 



The Vietnamese War (2 vols) 



Postcolonial Vietnam 



The Ethnography of Vietnam's Central Highlanders 



Along the Archival Grain 



Engineers of Happy Land 



Revolutionary Spirit 



Analysis of vertebrate structure 
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A practical guide to vertebrate mechanics 



Comparative Biomechanics 



Bones: Structures and Mechanics 



Life's devices : the physical world of animals and plants 



The evolution of sex 



Parasite rex : inside the bizarre world of nature's most dangerous creatures 



Behavioral Ecology & Conservation Biology 



Perspectives on Animal Behavior 



Animals in translation : using the mysteries of autism to decode animal behavior 



Handbook of ethological methods 



Tamed & untamed : close encounters of the animal kind 



Animal Behavior 



Cognition, Evolution and Behavior 



Field and Laboratory exercises in Animal Behavior 



Animal Behavior Science Projects 



Readings in animal cognition 



The cognitive animal 



Animal Behavior: An evolutionary Approach 8th ed. 



Animal Behavior: Readings from Scientific American 



40 years of evolution : Darwin's Finches on Daphne Major Island 



Bird brain : an exploration of avian intelligence 



Nature's music: the science of birdsong 



Behavior of North American Mammals 



Carnivore Behavior, Ecology & Evolution 



The spotted hyena : a study of predation and social behavior 



A Primate's Memoir 
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The Mountain Gorilla; ecology and behavior 



Human anatomy 



Your inner fish : a journey into the 3.5-billion-year history of the human body 



Gut : the inside story of our body's most underrated organ 



An introduction to Behavioral Endocrinology 



Trail Guide to Movement 



Biomechanical Basis for Human Movement 



Anatomy and Human Movement, Structure and Function 



The trouble with testosterone 



Alex & me : how a scientist and a parrot discovered a hidden world of animal intelligence--and formed a 
deep bond in the process 



Dogs : a new understanding of canine origin, behavior, and evolution 



Mammal species of the world : a taxonomic and geographic reference 



Python Cookbook 



Python Programming (3rd Ed) 



Introduction to Coding and Information Theory 



Data Science from Scratch with Python 



Doing Data Science 



Data Analysis with Open Source tools 



Proofs from the Book 



Numbers and Geometry 



A History of Mathematics: An Introduction 



Set Theory 



Spectra of Graphs 



Visualizing Data 



Graphs, Colourings and the Four Colour Theorem 



Introductory Combinatorics 
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Combinatorics and Graph Theory 



Combinatorics of Experimental Design 



Groups and Representations 



A Course on Group Theory 



Finite Group Theory 



The Finite Simple Groups 



Linear Algebra and Matrices 



A Course in Number Theory 



Elements of Number Theory 



A Pathway Into Number Theory 



Knots and Surfaces 



African Fractals 



Understanding Analysis 



Calculus : A Liberal Art 



Calculus (5th Ed) 



Four Pillars of Geometry 



Combinatorial Game Theory 



Elementary Statistics 



Introductory Time Series with R 



Discovering Statistics Using R 



Data Manipulation with R 



Cartography: Thematic Map Design 



Amusements in Mathematics 



The Riddler 



Taking Sudoku Seriously 



Another Fine Math You've Got Me Into 
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A perfect moral storm 



The ethics of climate change 



Climate justice 



Grasslands and climate change 



Climate change and forests 



Climate change and the energy problem 



Smart power 



Conserving forest biodiversity 



Global warming and agriculture 



Climate change 



Climate change 



Confronting climate change in the U.S. Northeast 



Plant-pollinator interactions 



The Forgotten pollinators 



Ecology - 6th edition 



Herbivory, the dynamics of animal-plant interactions 



Repeat photography 



Climate change and its biological consequences 



Climate change biology 



Forest health and protection 



Nature's temples 



Nature guide to the northern forest 



The changing prairie 



Invasive species 



Rarity 



Biology of plants 
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Plant systematics 



Plant systematics 



Plant speciation 



The evolutionary biology of plants 



Plant evolution 



The evolution of plants 



The ecology of seeds 



Invasive plant ecology 



Plants at the margin 



Population biology of plants 



Forest ecosystems 



Flowering plant origin, evolution & phylogeny 



Medicinal resources of the tropical forest 



Growing food in a hotter, drier land 



Forest conservation in the Anthropocene 



The conservation of plant biodiversity 



Negative cosmopolitanism : cultures and politics of world citizenship after globalization 



Theorizing diaspora : a reader 



Borderlands : towards an anthropology of the cosmopolitan condition 



The subject of Rosi Braidotti : politics and concept 



Representations of the intellectual : the 1993 Reith lectures 



Migration and education in a multicultural world : culture, loss, and identity 



Governing the dead : sovereignty and the politics of dead bodies 



Borders, asylum and global non-citizenship : the other side of the fence 



Postcolonial studies and beyond 



Forget English! : Orientalisms and world literatures 
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A transnational poetics 



The Future of Testimony : Interdisciplinary Perspectives on Witnessing 



Terrorism and literature 



Fictions of the war on terror : difference and the transnational 9/11 novel 



Natures of Africa : ecocriticism and animal studies in contemporary cultural forms 



The trickster figure in American literature 



South-Asian fiction in English : contemporary transformations 



Postcolonial witnessing : trauma out of bounds 



Planned violence : post/colonial urban infrastructure, literature and culture 



Shakespeare and postcolonial theory 



Revisiting India's Partition : New Essays on Memory, Culture, and Politics 



Omens of adversity : tragedy, time, memory, justice 



How to Land 



Dancing Wisdom 



Unfinished Gestures 



Dance in a World of Change 



Anthropology and the Dance 



The Choreography of Resolution 



Embodied Politics 



Trail Guide to the Body, 4th Edition 



Bodystories 



The Key Muscles of Yoga 



The Key Poses of Yoga 



Trail Guide to Movement 



Anatomy of Movement 



Somatic Patterning 
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Dance Anatomy and Kinesiology 



A Widening Field 



Anatomy Coloring Book 



What the Eye Hears 



National Rhythms, African Roots 



Contact Quarterly Contact Improvisation Sourcebook 



Contact Quarterly Contact Improvisation Sourcebook II 



Choreographing Problems 



A Fieldguide to iLanding 



Conditioning for Dance 



Caught Falling 



Dance and the Alexander Technique 



The Place of Dance 



The Oxford Handbook of Dance and Politics 



The Oxford Handbook of Improvisation in Dance 



Queer Dance 



A Choreographic Mind 



Multiplicity, Embodiment and the Contemporary Dancer 



Screendance 



Routledge Dance Studies Reader 



Worlding Dance 



Body and Mind in Motion 



Kaiso! 



The Body Eclectic 



Dance and Somatics 



A Primer for Movement Description 











 



70 
 



Sorry I Don't Dance 



A Queer History of the Ballet 



Dance and Gender 



Dance by Letter, or, a Dance Abecedary 



Kazuo Ohno's World from without and within 



Hijikata Tatsumi and Ohno Kazuo 



Bells of Change 



Dancing Revolution 



A Choreographer's Handbook 



Butting Out 



Lamb at the Altar 



Looking at Dances 



The Black Dancing Body 



World Dance Cultures 



Dancing Across Borders 



Dance Ethnography and Global Perspectives 



Social Dancing in America (2 volumes) 



Choreutics 



Modern Moves 



Belly Dance, Pilgrimage, and Identity 



Flamenco on the Global Stage 



Towards the Bowels of the Earth 



Illicit Worlds of Indian Dance 



Embodied Communities 



Caribbean and Atlantic Diasporic Dance 



Making Caribbean Dance 
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Dancing with the Virgin 



The Little Capoeira Book 



Global Tangos 



Tango and the Political Economy of Passion 



Tapdancin' DVD 



DV8 DVD 



Veterans DVD 



Wharepapa DVD 



Positive Motion DVD 



Achterland DVD 



Making Dances DVD 



Turn Your F^*king Head DVD 



Apartment DVD 



Talking Feet DVD 



The Spirit Moves DVD (3 parts) 



Contact Improvisation archive (videorecording): DVD #1 



Malinche, Pocahontas, and Sacagawea : Indian women as cultural intermediaries and national symbols  



Indian women of early Mexico  



Race and classification : the case of Mexican America  



Questions and swords : folktales of the Zapatista revolution  



Ana Mendieta. Earth body. Sculpture and performance 



Estudio crítico sobre La ciénaga : entrevista a Lucrecia Martel 



The Norton anthology of Latino literature / 



RetroSpace : collected essays on Chicano literature, theory, and history / 



Ciento : 100 100-word love poems : a amor, amar, amat, allí, allá, acá, por vida 



A place in the sun? : women writers in Twentieth-century Cuba  
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La Malinche in Mexican literature from history to myth 



A Rosario Castellanos Reader 



selected works : a new translation, contexts, critical traditions / 



Sor Juana Ines de la Cruz. Selected works 



Sor Ines de la Cruz.Poems 



Poetry and the realm of the public intellectual 



¿Y cuál es mi lugar, señor, entre tus actos? 



The book of lamentations  



Obras reunidas 



Sirena Selena English 



Obras Completas 



Capital mexicana : la región más transparente ; Agua quemada. 



The Stream of Life 



Sexuality and being in the poststructuralist universe of Clarice Lispector : the différance of desire  



Latino Americans : the 500-year legacy that shaped a nation 



Occupied America : a history of Chicanos 



The woman warrior : memoirs of a girlhood among ghosts 



Brincando el charco [videorecording] : portrait of a Puerto Rican 



La ciénaga [videorecording] = The swamp 



Danzon 



The garden of Eden 



La mujer sin cabeza [videorecording] = The headless woman  



La niña santa [videorecording] = The holy girl 



Temporada de patos 



Duck Season 



Sin dejar Huella 
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A hora da estrela [videorecording] = the hour of the star / 



La teta asustada = The milk of sorrow / 



The fear of losing Eurydice : a novel 



The Nine Guardians 



The Nine Guardians 



Burnt water : stories  



Recollections of things to come 



The Hour of the Star 



The burning plain, and other stories  



Methods of Discovery 



processual sociology 



Sociological Theory 



Contemporary field research: perspectives and formulations 



After Subculture 



Doormen 



Graffiti Lives: Beyond the Tag 



Handbook of the sociology of education 



Raciolinguistics 



WE Du Bois' data portraits 



The common place of law 



The Hitler Salute 
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 Academic Materials 



Description 



Basic optic system 



High voltage power supply 



Low voltage power supply 



Interference and diffraction set 



7 science 750 pasco interfaces 



2 power amplifiers 



Strobe light 



Mechanical wave generator 



Numerous sensor/ carts, photo gates, tracks 



3 DC/Ac electronic laboratory 



PCR thermocycler, Techne 



Cooler block, TropiCooler, Boekel 260014 



Biophotometer, Eppindorf 



Gas Chromatograph, Vernier Mini GC 
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Information Technology      



Manufacturer Serial number Type Model User 



Apple C02TP5UXJ1WL Laptop MacBook Air Bronwen Tate 



Apple C02TP4PVJ1WL Laptop MacBook Air Thomas Toleno 



Apple C02TP3MPJ1WL Laptop MacBook Air Rosario de 
Swanson 



Apple C02TP3MLJ1WL Laptop MacBook Air Meg Mott 



Apple C02TP5QWJ1WL Laptop MacBook Air Henner Petin 



Apple C02V50GTHV2V Laptop MacBook Pro 13'' 
Retina 



John Willis 



Apple C02V50M4HV2J Laptop MacBook Pro 13'' 
Retina 



sara salimbeni 



Apple C1MV90A1J1WV Laptop MacBook Air Jennifer Girouard 



Apple C1MV902BJ1WV Laptop MacBook Air Kathryn Ratcliff 



Apple SC1MV90EHJ1W
V 



Laptop MacBook Air Catherine 
O'Callaghan 



Dell H7S3MH2 Laptop Dell XPS 13 P54G Amer Latif 



Dell 8XR3MH2 Laptop Dell XPS 13 P54G Adam Franklin-
Lyons 



Dell 3RR3MH2 Laptop XPS 13'' 2017 Rituparna Mitra 



Apple 
Computer 



SC02VN066HV2
V 



Laptop MacBook Pro 13'' Amy Beecher 



Apple FVFXL166HV2H Laptop MacBook Pro 13'' Todd Smith 



Apple FVFXL167HV2H Laptop MacBook Pro 13'' Matthew Ollis 



Apple FVFX31CQJ1WV Laptop MacBook Air Jaime Tanner 
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Apple C02X7430JG5H Laptop MacBook Pro 15'' 
2.16GHz 



Brad Heck 



Apple FVFX70K9JWV Laptop MacBook Air William Ransom 



Apple FVFX70K3J1WV Laptop MacBook Air Ian McManus 



Apple FVFY82Z5JK7M Laptop MacBook Air Felicity Ratte 



Apple C02YM0AKJK7M Laptop MacBook Air Jennifer Ramstetter 



Apple FVFY830FJK7MJ Laptop MacBook Air David Eichelberger 



Apple C02S53EAGTHX Desktop MacBook Pro 13'' 
Retina 



Kristin Horrigan 



Dell CSSG6K1 Laptop Latitude E4300 Sara Salimbeni 



Apple W80220Y7AGZ Laptop MacBook Pro 15'' Jim Mahoney 



Apple c02q31f9fvh6 Laptop MacBook Air Nelli Sargsyan 



Apple C02FL30PDHJF Desktop iMac 21.5'' unibody Ian McManus 



Apple D25P61LFFY14 Desktop iMac aluminum 27'' Jim Mahoney 



Apple c02rp7wvg8wp Laptop Macbook Pro 15.4'' 
Retina 



Matan Rubinstein 



Lenovo MP-13LS0K 16/07 Laptop Yoga Type 20FD-
002HUS 



Seth Harter 



Lenovo MP-13LQQ6 
16/07 



Laptop Yoga Type 20FD-
002HUS 



William Edelglass 
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EMERSON ACQUISITION SCHEDULE F 
 



Warranties 
 



There are no Assigned Express Warranties.   
 
Marlboro College hereby assigns to Emerson College any Warranties implied by law.  
  











 



78 
 



EMERSON ACQUISITION SCHEDULE G 
 



Endowment and Investments 
 



All endowment and other funds shall be transferred to Emerson. 











From: Jeff McMahan
To: Renner, Jamie
Subject: Bren Green
Date: Friday, July 17, 2020 8:51:13 AM



EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.
Jamie -



Here’s my summary of the application of the funds.



There are 24 tenured/tenure track faculty:



20 to Emerson
- 18 of 20 in regular status at EC
- 2 took early buyout to emeriti status at EC
1 retired
3 went elsewhere.



2 non tenure/tenure track.



26 total faculty.



All 26 faculty receives one or more of the following payments:



$4000 summer stipend
$7000 payment for delay of sabbatical 
$30000+ payment for early termination of tenure, retirement or severance.



There are 4 senior faculty, each of whom receives a payment of at least  for 
retirement, severance or early tenure buyout.



Given that the fund consists of approximately $300,000, there is more than $150,000 being 
divvied up amongst all faculty and more than $150,000 (without double counting) being 
divvied up among senior faculty.



Jeff.



Jeffrey J. McMahan
Dinse P.C.
209 Battery Street
Burlington, VT 05401
jmcmahan@dinse.com
802-859-7013 (direct)
802-343-5958 (mobile)











Disclaimer



CONFIDENTIALITY NOTICE: This email transmission may contain attorney/client privileged and confidential
information intended only for the individual or entity named above. Any dissemination, use, distribution,
copying or disclosure of this communication by any other person or entity is strictly prohibited. Should you
receive this transmission in error, please notify the sender by telephone (802-864-5751) and return the
original transmission to problem@dinse.com.



This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast Ltd.








			AEA - FINAL - 7-31-20_Redacted


			Bren Green_Redacted
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AGREEMENT FOR ASSET EXCHANGE IN SUPPORT OF MARLBORO INSTITUTE 

 
This agreement (the “Agreement”), effective June 26, 2020 (“Effective Date”), is 

entered into by and between The Corporation of Marlboro College, located at 2582 South Road, 
Marlboro, Vermont (“Marlboro”) and Emerson College, located at 120 Boylston Street, Boston, 
Massachusetts (“Emerson”) (each herein referred to individually as a “Party,” or collectively as 
the “Parties”).   

PREAMBLE: 

WHEREAS Marlboro is a Vermont public benefit corporation offering degree programs 
in the liberal arts and interdisciplinary studies;  

WHEREAS Emerson is a Massachusetts charitable educational corporation offering 
degree programs in the liberal arts and interdisciplinary studies;  

WHEREAS Marlboro’s deep commitment to an educational model focused on clear and 
compelling writing, project-based skills and successful cooperative work is compatible with and 
complements Emerson’s strong programs that similarly focus on developing the forgoing skills 
and work of its students;  

WHEREAS the Parties desire to celebrate and continue Marlboro’s legacy by integrating 
its educational model into Emerson, as set forth herein by, among other things, the transfer to 
Emerson of Marlboro’s academic programs, endowment and other assets in exchange, in part, for 
Emerson’s commitment to continue the Marlboro Promise, provide appropriate education to 
Marlboro students and employment of Marlboro faculty, all as more fully described herein; 

NOW, THEREFORE, in consideration of the covenants and conditions contained herein, 
the Parties hereby agree to the following: 

1. Purpose; Governance 
 

 A. Marlboro Institute.  As more fully described below, the Parties are entering into 
this Agreement for the purpose of continuing the development and enhancement of Emerson’s 
liberal arts programs through the transfer to Emerson of certain faculty and students to 
Emerson’s own Institute for Liberal Arts and Interdisciplinary Studies (the “Emerson 
Institute”) and the School of the Arts, the integration of Marlboro’s liberal arts principles as 
embodied in the Marlboro Promise, renaming the Emerson Institute as the Marlboro Institute for 
Liberal Arts and Interdisciplinary Studies at Emerson College (the “Institute”), and continuing 
the Institute as a distinct division within Emerson.  The Parties have executed a Term Sheet 
effective as of November 4, 2019 (the “Term Sheet”), and the Parties agree that this Agreement 
supersedes the Term Sheet in its entirety. 
 
 B. Marlboro Corporation.  The Parties acknowledge that after the Closing Date (as 
hereafter defined) Marlboro will remain a legally separate entity unaffiliated with Emerson in 
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order to fully conclude its affairs, including the granting of Marlboro degrees through August 
2020.   
 
 C. Marlboro Trustees.  Emerson agrees to appoint, for a three (3) year term, two (2) 
new members of the Emerson Board of Trustees from among those current members of the 
Marlboro Board of Trustees who wish to be considered for such appointment (such Trustees 
wishing to be considered, being the “Eligible Marlboro Trustees”), at least one of whom shall 
be an alumnus/a of Marlboro (the “Alumnus/a Requirement”).  The Eligible Marlboro Trustees 
to be appointed hereunder shall be appointed, serve, be removed, and be replaced in accordance 
with Emerson’s By-laws.  Without limiting the generality of the foregoing, any vacancy in any 
of the forgoing described Trustee positions (whether due to death, disability, removal, voluntary 
termination, or otherwise) shall be filled in accordance with Emerson’s By-laws and without 
regard to the requirements of the first sentence of this paragraph 1C.   Emerson’s obligations 
pursuant to this Paragraph 1C shall apply only to the extent that there are sufficient Eligible 
Marlboro Trustees to fill the indicated positions (for example, if there is only one Eligible 
Marlboro Trustee, Emerson shall be obligated only to appoint that one person to the Emerson 
Board of Trustees; and if none of the Eligible Marlboro Trustees is an alumnus/a of Marlboro, 
then the Alumnus/a Requirement shall not apply).  

2. Marlboro Faculty Appointments 
 
 A. Appointments.  Emerson agrees to appoint and employ those members of the 
current Marlboro tenured and tenure-track faculty who wish to accept such appointment, under 
such terms and conditions set out in such faculty member’s appointment letter, provided however 
that any such offer of appointment (which shall be subject to the successful closing of the 
transactions contemplated by this Agreement) must be accepted within five (5) Business Days 
after the Closing Date.  The template appointment letters for faculty coming from Marlboro to be 
Emerson assistant professors and faculty coming from Marlboro to be Emerson associate 
professors (such persons who become employed by Emerson pursuant to such appointments are 
collectively referred to herein as the “Marlboro Faculty” with each being individually referred 
to as a “Marlboro Faculty Member”) are attached as Attachment 1 to Appendix A.  Individual 
appointment letters may vary depending on the special circumstances of incoming faculty 
member’s start date, class assignments, locus of appointment, and similar matters.  Appendix A 
also sets out general understandings and agreements of the parties with respect to the 
appointment of Marlboro faculty to Emerson College.  Given the uncertainty surrounding the 
COVID-19 global pandemic, Emerson may find it necessary to alter its academic calendar, alter 
the start dates or modality of teaching (on-line versus in person) and take other actions with 
respect to, or that may affect Emerson faculty generally (including, without limitation lay-offs or 
furloughs), and such alterations or actions will also apply to Marlboro Faculty, notwithstanding 
the terms of this Agreement or of the template appointment letters. 
  
 B. Compensation.  Emerson shall pay the salaries and benefits described in the 
executed offer letter and summarized in Appendix A for the first year for each Marlboro Faculty 
Member from August 20, 2020, subject to any applicable changes to such salaries and benefits in 
accordance with Emerson’s policies and procedures.  Emerson shall compensate Marlboro 
Faculty for the 2020-2021 academic year at or above the levels of their salaries and benefits as 
paid by Marlboro as of the date of this Agreement.  Given the uncertainty surrounding the 
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COVID-19 global pandemic, Emerson may find it necessary to negotiate with the Emerson 
faculty union changes to salaries and benefits of Emerson faculty generally, and such changes 
will also apply to Marlboro Faculty, notwithstanding the terms of this Agreement or of the 
template appointment letters.  
 

C.  Stipend.  Recognizing that Marlboro Faculty may be useful to Emerson during the 
transition months of July 2020 and August 2020 and acknowledging that Marlboro Faculty will 
provide extra academic assistance to incoming Marlboro students during the academic year, 
Marlboro, with Emerson’s prior written or oral consent, will provide each Marlboro Faculty 
Member with a stipend of  for each of July and August, 2020.  Marlboro will continue to 
provide health and dental benefits to Marlboro Faculty (through COBRA coverage or otherwise) 
through the end of July, in as much as Marlboro Faculty shall not be entitled to health and dental 
benefits from Emerson until the first of the month following the Closing Date. 
 
 3. Marlboro Student Transfers 
 
 A. Transfers.  Emerson agrees to accept for the 2020-2021 academic year and enroll 
those Marlboro undergraduates in good standing who wish to accept such enrollment (those 
undergraduates who actually become enrolled at Emerson, are collectively referred to as the 
“Marlboro Students”).  Emerson reserves the right to decline enrollment to any Marlboro 
undergraduate, otherwise in good standing, with a documented history of egregious conduct, 
such as sexual harassment, sexual misconduct, commission of a crime, plagiarism, 
embezzlement, fraud, breach of fiduciary or other duty owed Marlboro, or other serious 
misconduct. 
 
 B. Credits.  Emerson shall accept all credits earned by Marlboro Students at 
Marlboro or Marlboro-approved transfer credits toward equivalent or alternative degree 
programs at Emerson. 
 
 C. Costs.  For the 2020-2021 academic year, Emerson shall charge each Marlboro 
Student who pursues their studies in Emerson’s Individually Designed Interdisciplinary Program 
(“IDIP”) in the Institute the same Net Tuition cost as Marlboro charged such Marlboro Student 
during the academic year 2019-2020, plus the same percentage increase in 2019-2020 tuition 
costs as is charged to Emerson undergraduate students for the 2020-2021 academic year.  For 
purposes hereof, “Net Tuition” shall mean the amount actually charged by Marlboro to a 
Marlboro Student net of any institutional financial aid (e.g., awards, credits, discounts, grants, 
scholarships or other financial support) provided by Marlboro, but without regard to any 
government or other third party awards, grants, loans, scholarships, work-study or other financial 
aid received by such Marlboro Student.  For each successive year of enrollment, the Marlboro 
Student tuition for students at the Boston campus will be increased by the same percentage as the 
percentage increase for tuition charged to other Emerson students.  Marlboro Students will pay 
the same room and board charges and other required fees as charged to other Emerson students. 
Should Marlboro Students wish to avail themselves of Emerson programs or semesters in Los 
Angeles, Kasteel Well, or Washington D.C., or to switch to a different Emerson department or 
major, Emerson will charge those Marlboro Students the same tuition charged to Emerson 
undergraduates for such semesters, programs and majors. To the extent that Emerson requires 
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undergraduates in a particular class (first year, second year, etc.) to reside in Emerson residence 
halls, Emerson will require the same of the Marlboro Students.  
 
 D. Housing.  Emerson will offer all Marlboro Students housing at Emerson for the 
academic year 2020-2021.  Emerson will offer Marlboro Students entering Emerson as 
sophomores in the fall of 2020 housing for the following academic year, 2021-22.  Marlboro 
Students entering Emerson as sophomores and juniors in the fall of 2020 may participate in the 
Emerson housing lottery for their senior year.  Marlboro represents that it has not admitted any 
students as freshmen or transfers for the 2020-2021 academic year and has made no 
commitments to do so.  The parties acknowledge and agree that Emerson will charge Marlboro 
Students Emerson’s standard rates for housing and meal plans (“Room and Board”) that it 
charges to similarly situated Emerson students.  The parties acknowledge that such standard rates 
for Room and Board typically exceed those currently charged by Marlboro to Marlboro Students 
for housing and meal plans and that certain Marlboro Students do not pay room and board at 
Marlboro because it is paid through a Marlboro-granted scholarship (such excess or scholarship 
amounts being the “Accommodations Gap”), and that Marlboro intends to assist the Marlboro 
Students with funding such Accommodations Gap through housing aid funds from Marlboro (the 
“Housing Aid”). Marlboro covenants and agrees that any such Housing Aid shall be funded by 
Marlboro solely through the use of the  Bequest (the “Special Bequest”) and funds 
raised from donors after January 17, 2020 specifically designated by such donors for such 
purpose (the “Special Gifts” and together with those Special Bequest paid over to Marlboro 
prior to the Closing, the “Gifted Housing Aid Funds”).  All Gifted Housing Aid Funds shall be 
transferred to Emerson at Closing.  Emerson shall apply the Gifted Housing Aid Funds 
transferred to Emerson to pay as much of the Accommodations Gap of Marlboro Students as 
possible with the amounts so transferred, provided however, (i) in the event such Gifted Housing 
Aid Funds are insufficient to cover the entire Accommodations Gap, such Gifted Housing Aid 
Funds may be apportioned to reduce the Accommodations Gap in such manner as Emerson may 
decide in its sole discretion, (ii) Emerson shall not be required to use any Emerson funds, grants, 
gifts, scholarships, stipends, or other support towards the Accommodations Gap, (iii) Emerson 
shall not be required to use any Marlboro Funds or any other Marlboro assets, other than the 
Gifted Housing Aid Funds for the Accommodations Gap.  For the sake of clarity, (i) only the 
funds received by Emerson at the Closing from Special Bequest and Special Gifts shall be 
deemed Gifted Housing Aid Funds, and funds received by Emerson from Marlboro (or any 
bequests or donors) after the Closing Date, whether or not deemed to be Special Bequest or 
Special Gifts are not required to be used by Emerson towards the Accommodations Gap, and 
(ii) if the Gifted Housing Aid Funds are insufficient to fund the entire Accommodations Gap, any 
shortfall, at Emerson’s discretion, will be borne by the respective affected Marlboro Students.   
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4. Marlboro Institute for Liberal Arts and Interdisciplinary Studies at Emerson 
College 
 
 A. Program.  Emerson shall rename its Institute of Liberal Arts and Interdisciplinary 
Studies as the “Marlboro Institute of Liberal Arts and Interdisciplinary Studies at Emerson 
College”.  Emerson shall collaborate with Marlboro Faculty, in consultation with the Provost of 
Emerson, the current Dean of the Institute, and Emerson faculty, to develop an academic focus 
that is based on the elements of the Marlboro Promise and Emerson’s IDIP.  The major aspects 
of the programming are set forth in Appendix B.  The Provost of Emerson shall retain final 
approval over the implementation and activities of the Institute, including its curricular activities 
and its faculty, as is the norm. 
 
 B. Recruiting and Fundraising.  Upon Emerson’s request, Marlboro shall assist 
Emerson in the recruitment of Emerson students in connection with launching the Institute until 
the Closing Date (as defined below).  After the Closing Date, Marlboro will encourage alumni 
and other members of the Marlboro community to continue to generate financial support for the 
Institute, including gifts for operating income, and to encourage gifts for Institute endowment 
and other funds. Until the Closing Date, the Parties shall coordinate efforts in fundraising for the 
Institute in accordance with Emerson policies and procedures, and subject, in cases, to oversight 
and direction by Emerson. 
 
 C. Identity.  The Institute, throughout its existence, shall be identified by signage, 
stationery, advertising, logos, public relations and the like that includes “Marlboro.”  Diplomas 
awarded to students who have degrees from the Institute shall include the name “Marlboro 
Institute.” 
 
 5. Schedule for Certain Actions  
 
 Each Party shall work in good faith to complete the actions identified in Appendix C by 
the indicated deadline. 
   
 6. Confidential Information 
 
 The Nondisclosure Agreement between Marlboro and Emerson dated September 13, 
2019 (the “Prior NDA”) is hereby terminated and shall be of no further force or effect.  Any 
prior non-compliance or breach of the Prior NDA is hereby waived or released by the Parties. 
 

7. Expenses; Spending of Marlboro Endowment Funds and Institute Gifts 
 
 A. Costs of Transition.  Marlboro and Emerson shall each bear its own costs, 
expenses and taxes incurred in connection with the performance of this Agreement.  Marlboro 
shall bear the costs of all Excluded Liabilities (as hereafter defined), including without 
limitation, costs of its institutional transition, including, but not limited to, the fees and expenses 
of brokers retained by Marlboro in connection with any sale or disposition of its real estate, 
campus maintenance, teach-out requirements, Marlboro student room and board support, 
severance obligations, direct and material costs related to the digitization of its records and 
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transfer of records to Emerson’s systems and disposition of all other archives, records, 
collections, etc.  In satisfying any of the foregoing Marlboro costs, Marlboro shall first use and 
apply as much of its restricted funds as may, in good faith, be used for such purposes under the 
terms of such restrictions.  Inasmuch as Marlboro’s payment of the foregoing costs and payment 
of the Allowance (defined below) in to the Creditor’s Trust (defined below) to pay post-closing 
costs will reduce the amount of Marlboro Funds (as defined below) that will be transferred to 
Emerson, Marlboro shall consult with and seek the approval of Emerson’s Chief Financial 
Officer, or such Chief Financial Officer’s designee, prior to incurring any such cost which, 
individually, will be in excess of $5,000.  
 

B. Marlboro Funds.    Spendable income, defined in accordance with Emerson 
policy, from the Marlboro Funds that are transferred to Emerson under the terms of this 
Agreement or otherwise as of the Closing Date, and any gifts to Marlboro or to Emerson for 
Institute purposes (“Marlboro Gifts”) shall be expended in the following order of priority and in 
accordance with the applicable Emerson budgets: 
 

 i. First, spendable income from restricted Marlboro Funds and 
restricted current use Marlboro Gifts, including restricted funds for endowed chairs 
and any Gifted Housing Aid Funds in excess of the Accommodations Gap, shall be 
expended in connection with the Institute consistent with the purposes designated 
by the donors; if it is not possible or feasible to use the funds in connection with the 
Institute consistent with the purposes designated by the donors, then Emerson may 
seek donor consent or court authorization to use the funds for other purposes in 
support of the Institute, and 
 
 ii. Second, spendable income from unrestricted Marlboro Funds and 
unrestricted current use Marlboro Gifts shall be expended solely for (x) satisfaction 
of the Assumed Liabilities and (y) Institute Purposes.  For purposes of this 
Agreement, the term “Institute Purposes” shall mean (a) Marlboro Faculty costs, 
including Marlboro Faculty holding appointments in departments outside the 
Institute, provided that they teach courses co-listed in the Institute (b) programmatic 
costs in connection with the Institute, including but not limited to, courses co-listed 
with the Institute, (c) financial aid awarded to Marlboro Students, in accordance 
with Emerson financial aid policies then in effect, (d) financial aid awarded to 
Institute students, in accordance with Emerson financial aid policies then in effect, 
(e) increases in wages and benefits for Institute faculty and staff, (f) infrastructure 
and facilities costs (including, without limitation, operational and repair costs, 
equipment purchases, and construction, renovation, and other capital costs) relating 
to the operation, housing, and growth of the Institute, (g) marketing costs associated 
with the Institute, (h) a good-faith reasonable allocation of (I) Emerson’s costs for 
shared services (such as IT services), and (II) Emerson’s direct or indirect 
institutional support, operations and maintenance or other such administrative costs 
expended in conjunction with or on behalf of the Institute, (i) solely through use of 
the Gifted Housing Aid Funds, funding the Accommodations Gap, and (j) costs of 
defending any claims brought against Emerson in connection with the operations of 
Marlboro or any Excluded Asset or Excluded Liability.  
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 C. Fund Restrictions.  Emerson understands that certain amounts of the Marlboro 
Funds, as set forth in Section 15xvii of the Disclosure Schedule are subject to restrictions 
relating to use of the funds and/or are comprised of investments that have limited liquidity. 
 
 8. Definitions 

In addition to the capitalized terms defined elsewhere in this Agreement (including in the 
Appendices hereto), the following terms have the meanings specified or referred to in this Section 
8: 

“Acquisition Proposal” has the meaning set forth in Section 17C. 

“Acquisition Schedules” means the Acquisition Schedules delivered by Marlboro and 
Emerson concurrently with the execution and delivery of this Agreement and attached hereto. 

“Action” means any claim, action, cause of action, demand, lawsuit, arbitration, inquiry, 
audit, notice of violation, proceeding, litigation, citation, summons, subpoena or investigation of 
any nature, civil, criminal, administrative, regulatory or otherwise, whether at law or in equity. 

“Affiliate” of a Person means any other Person that directly or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common control with, such Person. The 
term “control” (including the terms “controlled by” and “under common control with”) means the 
possession, directly or indirectly, of the power to direct or cause the direction of the management 
and policies of a Person, whether through the ownership of voting securities, by contract or 
otherwise. 

“Agreement” has the meaning set forth in the introductory paragraph. 

“Allowance” has the meaning set forth in Section 9A(i).  

“Ancillary Documents” means the Bill of Sale, the Assignment and Assumption 
Agreements, Intellectual Property Assignments, the Creditors’ Trust Agreement, and the other 
agreements, instruments and documents required to be delivered at the Closing. 

“Archival Materials” means those documents and other materials to be donated or 
otherwise transferred by Marlboro to third parties, all as identified in Appendix F. 

“Assigned and Assumed Agreements” has the meaning set forth in Appendix D. 

“Assigned Contracts” has the meaning set forth in Appendix D. 

“Assigned Leases” has the meaning set forth in Appendix D. 

“Assignment and Assumption Agreements” has the meaning set forth in Section 
13A(viii). 

“Assumed Liabilities” has the meaning set forth in Section 10. 
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“Audited Financial Statements” has the meaning set forth in Section 15xix. 

“Balance Sheet” has the meaning set forth in Section 15xix. 

“Balance Sheet Date” has the meaning set forth in Section 15xix. 

“Benefit Plan” means each pension, benefit, retirement, compensation, employment, 
consulting, profit-sharing, deferred compensation, incentive, bonus, performance award, change 
in control, retention, severance, vacation, paid time off (PTO), medical, vision, dental, disability, 
welfare, Code Section 125 cafeteria, fringe-benefit and other similar agreement, plan, policy, 
program or arrangement (and any amendments thereto), in each case whether or not reduced to 
writing and whether funded or unfunded, including each “employee benefit plan” within the 
meaning of Section 3(3) of ERISA, whether or not tax-qualified and whether or not subject to 
ERISA, which is or has been maintained, sponsored, contributed to, or required to be contributed 
to by Marlboro for the benefit of any current or former employee, officer, director, retiree, 
independent contractor or consultant of Marlboro or any spouse or dependent of such individual, 
or under which Marlboro has or may have any Liability, or with respect to which Emerson or any 
of its Affiliates would reasonably be expected to have any Liability, contingent or otherwise. 

“Bill of Sale” has the meaning set forth in Section 13A(vii). 

“Business Day” means any day except Saturday, Sunday or any other day on which 
commercial banks located in Massachusetts are authorized or required by Law to be closed. 

 “CERCLA” means the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, as amended by the Superfund Amendments and Reauthorization Act of 
1986, 42 U.S.C. §§ 9601 et seq. 

“Closing” has the meaning set forth in Section 13. 

“Closing Assets” means all Marlboro Funds actually to be delivered to Emerson at the 
Closing, but excluding the Gifted Housing Aid Funds.  In no event shall the Allowance be treated 
as part of the Closing Assets. 

“Closing Asset Target Amount” means $20,250,000. 

“Closing Date” has the meaning set forth in Section 13. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Contracts” means all contracts, licenses, instruments, notes, commitments, undertakings, 
indentures, joint ventures and all other agreements, commitments and legally binding 
arrangements, whether written or oral. 

“Creditors’ Trust” means a trust governed by the terms of the Creditors’ Trust Agreement 
and administered by the Creditors’ Trustee for the benefit of the Creditors’ Trust Beneficiaries, 
which trust shall be formed for the purposes of receiving the Allowance and undertaking the 
obligation to distribute the Allowance to the Creditors’ Trust Beneficiaries in the amount 
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designated for each Creditors’ Trust Beneficiary set forth in the Creditors’ Trust Distribution 
Schedule within ten (10) Business Days following the later of receipt of the Allowance or the claim 
of a Creditors’ Trust Beneficiary becoming a liquidated and non-contingent liability.  

“Creditors’ Trust Agreement” means a trust document in the form attached hereto as 
Appendix E. 

“Creditors’ Trust Beneficiaries” means those creditors of, and claimants against, 
Marlboro listed on the Distribution Schedule, each a “Creditors Trust Beneficiary”.  

“Creditors’ Trustee” means Keith Lowey, solely in his capacity as Creditors’ Trustee. 

“Disclosure Schedules” means the Disclosure Schedules delivered by Marlboro and 
Emerson concurrently with the execution and delivery of this Agreement and attached hereto. 

“Dollars or $” means the lawful currency of the United States. 

“Emerson” has the meaning set forth in the preamble. 

“Emerson Closing Certificate” has the meaning set forth in Section 13B(x). 

“Encumbrance” means any charge, claim, community property interest, pledge, 
condition, equitable interest, lien (statutory or other), option, security interest, mortgage, easement, 
encroachment, right of way, right of first refusal, or restriction of any kind, including any 
restriction on use, voting, transfer, receipt of income or exercise of any other attribute of 
ownership. 

“Environmental Claim” means any Action, Governmental Order, lien, fine, penalty, or, 
as to each, any settlement or judgment arising therefrom, by or from any Person alleging liability 
of whatever kind or nature (including liability or responsibility for the costs of enforcement 
proceedings, investigations, cleanup, governmental response, removal or remediation, natural 
resources damages, property damages, personal injuries, medical monitoring, penalties, 
contribution, indemnification and injunctive relief) arising out of, based on or resulting from: (a) 
the presence, Release of, or exposure to, any Hazardous Materials; or (b) any actual or alleged 
non-compliance with any Environmental Law or term or condition of any Environmental Permit. 

“Environmental Law” means any Law, and any Governmental Order or binding 
agreement with any Governmental Authority: (a) relating to pollution (or the cleanup thereof) or 
the protection of natural resources, endangered or threatened species, human health or safety, or 
the environment (including ambient air, soil, surface water or groundwater, or subsurface strata); 
or (b) concerning the presence of, exposure to, or the management, manufacture, use, containment, 
storage, recycling, reclamation, reuse, treatment, generation, discharge, transportation, processing, 
production, disposal or remediation of any Hazardous Materials. The term “Environmental Law” 
includes, without limitation, the following (including their implementing regulations and any state 
analogs): the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 
as amended by the Superfund Amendments and  Reauthorization Act of 1986, 42 U.S.C. §§ 9601 
et seq.; the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery 
Act of 1976, as amended by the Hazardous and Solid Waste Amendments of 1984, 42 U.S.C. §§ 
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6901 et seq.; the Federal Water Pollution Control Act of 1972, as amended by the Clean Water 
Act of 1977, 33 U.S.C. §§ 1251 et seq.; the Toxic Substances Control Act of 1976, as amended, 
15 U.S.C. §§ 2601 et seq.; the Emergency Planning and Community Right-to-Know Act of 1986, 
42 U.S.C. §§ 11001 et seq.; the Clean Air Act of 1966, as amended by the Clean Air Act 
Amendments of 1990, 42 U.S.C. §§ 7401 et seq.; and the Occupational Safety and Health Act of 
1970, as amended, 29 U.S.C. §§ 651 et seq. 

“Environmental Notice” means any written directive, notice of violation or infraction, or 
notice respecting any Environmental Claim relating to actual or alleged non-compliance with any 
Environmental Law or any term or condition of any Environmental Permit. 

“Environmental Permit” means any written Permit, letter, clearance, consent, waiver, 
closure, exemption, decision or other action required under or issued, granted, given, authorized 
by or made pursuant to Environmental Law. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and 
the regulations promulgated thereunder.  

“ERISA Affiliate” means all employers (whether or not incorporated) that would be 
treated together with Marlboro as a “single employer” within the meaning of Section 414(b), (c), 
(m), (n), and (o) of the Code. 

“Excluded Assets” has the meaning set forth in Appendix D. 

“Excluded Contracts” has the meaning set forth in Appendix D. 

“Excluded Intellectual Property Contracts” has the meaning set forth in Appendix D. 

“Excluded Leases” has the meaning set forth in Appendix D. 

“Excluded Liabilities” has the meaning set forth in Section 11. 

“Financial Statements” has the meaning set forth in Section 15xix. 

“GAAP” means United States generally accepted accounting principles in effect from time 
to time. 

“Governmental Authority” means (i) any federal, state, local or foreign government or 
political subdivision thereof, or any agency or instrumentality of such government or political 
subdivision, or any self-regulated organization or other non-governmental regulatory authority or 
quasi-governmental authority (to the extent that the rules, regulations or orders of such 
organization or authority have the force of Law), or any arbitrator, court or tribunal of competent 
jurisdiction, and (ii) the New England Commission of Higher Education. 

“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, 
determination or award entered by or with any Governmental Authority. 
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“Hazardous Materials” means: (a) any material, substance, chemical, waste, product, 
derivative, compound, mixture, solid, liquid, mineral or gas, in each case, whether naturally 
occurring or manmade, that is hazardous, acutely hazardous, toxic, or words of similar import or 
regulatory effect under Environmental Laws; and (b) any petroleum or petroleum-derived 
products, radon, radioactive materials or wastes, asbestos in any form, lead or lead-containing 
materials, urea formaldehyde foam insulation and polychlorinated biphenyls. 

“Insurance Assignments” has the meaning set forth in Appendix D. 

“Insurance Policies” has the meaning set forth in Section 15xi. 

“Intellectual Property” means any and all rights in, arising out of, or associated with any 
of the following in any jurisdiction throughout the world: (a) issued patents and patent applications 
(whether provisional or non-provisional), including divisionals, continuations, continuations-in-
part, substitutions, reissues, reexaminations, extensions, or restorations of any of the foregoing, 
and other Governmental Authority-issued indicia of invention ownership (including certificates of 
invention, petty patents, and patent utility models) (“Patents”); (b) trademarks, service marks, 
brands, certification marks, logos, trade dress, trade names, and other similar indicia of source or 
origin, together with the goodwill connected with the use of and symbolized by, and all 
registrations, applications for registration, and renewals of, any of the foregoing (“Trademarks”); 
(c) copyrights and works of authorship, whether or not copyrightable, and all registrations, 
applications for registration, and renewals of any of the foregoing (“Copyrights”); (d) internet 
domain names and social media account or user names (including “handles”), whether or not 
Trademarks, all associated web addresses, URLs, websites and web pages, social media accounts 
and pages, and all content and data thereon or relating thereto, whether or not Copyrights; (e) mask 
works, and all registrations, applications for registration, and renewals thereof; (f) industrial 
designs, and all Patents, registrations, applications for registration, and renewals thereof; (g) trade 
secrets, know-how, inventions (whether or not patentable), discoveries, improvements, 
technology, and technical information, databases, data compilations and collections, tools, 
methods, processes, techniques, and other confidential and proprietary information and all rights 
therein (“Trade Secrets”); (h) computer programs, operating systems, applications, firmware and 
other code, including all source code, object code, application programming interfaces, data files, 
databases, protocols, specifications, and other documentation thereof (“Software”); and (i) rights 
of publicity; and (j) all other intellectual or industrial property and proprietary rights. 

“Intellectual Property Contracts” means all licenses, sublicenses, consent to use 
agreements, settlements, coexistence agreements, covenants not to sue, waivers, releases, 
permissions and other Contracts, whether written or oral, relating to any Transferred Intellectual 
Property Assets. 

“Intellectual Property Assets” means all Intellectual Property that is owned by Marlboro 
and used or held for use in the conduct of its business as currently conducted, together with all (i) 
royalties, fees, income, payments, and other proceeds now or hereafter due or payable to Marlboro 
with respect to such Intellectual Property; and (ii) claims and causes of action with respect to such 
Intellectual Property, whether accruing before, on, or after the date hereof/accruing on or after the 
date hereof, including all rights to and claims for damages, restitution, and injunctive and other 
legal or equitable relief for past, present, or future infringement, misappropriation, or other 
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violation thereof.  “Intellectual Property Assets” does not include any commercially available 
software programs used by Marlboro in connection with its activities. 

“Intellectual Property Assignment” has the meaning set forth in Section 13A(ix). 

“Intellectual Property Registrations” means all Transferred Intellectual Property Assets 
that are subject to any issuance, registration, or application by or with any Governmental Authority 
or authorized private registrar in any jurisdiction, including issued Patents, registered Trademarks, 
domain names and Copyrights, and pending applications for any of the foregoing. 

“Interim Balance Sheet” has the meaning set forth in Section 15xix. 

“Interim Balance Sheet Date” has the meaning set forth in Section 15xix. 

“Interim Financial Statements” has the meaning set forth in Section 15xix. 

“Knowledge of Marlboro” or “Marlboro’s Knowledge” or any other similar knowledge, 
belief, or similar qualification, means the actual or constructive knowledge of the President, Chief 
Financial Officer, Chief Operating Officer, Provost, Director of Plant and Operations, the Chair of 
the Board of Trustees, and any other Trustee serving on any of the ad hoc transition committees 
formed in connection with the negotiation of the transactions contemplated by this Agreement, 
provided however, such persons shall not be deemed to have Knowledge of any Real Property 
matters that are of record but as to which such person has no conscious awareness. 

“Law” means any statute, law, ordinance, regulation, rule, code, order, constitution, treaty, 
common law, judgment, decree, other requirement or rule of law of any Governmental Authority. 

“Leases” shall mean any equipment, real or personal property, service and any other leases 
of any type or nature relating to the Transferred Assets and the Marlboro Campus. 

“Liabilities” means liabilities, obligations or commitments of any nature whatsoever, 
asserted or unasserted, known or unknown, absolute or contingent, accrued or unaccrued, matured 
or unmatured or otherwise. 

“Losses” means losses, damages, liabilities, deficiencies, Actions, judgments, interest, 
awards, penalties, fines, costs or expenses of whatever kind, including reasonable attorneys’ fees 
and the cost of enforcing any right to indemnification hereunder and the cost of pursuing any 
insurance providers; provided, however, that “Losses” shall not include punitive damages, except 
to the extent actually awarded to a Governmental Authority or other third party. 

“Marlboro” has the meaning set forth in the introductory paragraph. 

“Marlboro Campus” means the campus located at 2582 South Road, Marlboro, Vermont. 

“Marlboro Closing Certificate” has the meaning set forth in Section 13A(xi). 

“Marlboro Funds” means all of Marlboro’s endowment, quasi-endowment and other 
funds (including without limitation, the Gifted Housing Aid Funds, all cash, cash equivalents, and 
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accounts receivable), all other current assets (including without limitation, inventory, notes 
receivable, rebates due, deposits, etc.), and proceeds of the sale of any Excluded Assets, in each 
case whether held on the Closing Date or thereafter coming into the possession of Marlboro.  

“Marlboro Promise” means the historic commitment of Marlboro College to teach 
students (i) to write and communicate with clarity and precision; (ii) to live, work, and 
collaborate with a wide range of people; and (iii) to lead ambitious projects from idea to 
execution. 

“Marlboro Student Records” means the student academic records of Marlboro as 
described in 16 V.S.A. §175. 

“Music Festival Lease” means the Amended and Restated Lease Agreement between 
Marlboro and Marlboro School of Music, Inc., dated January 22, 2019. 

“Net Real Estate Proceeds” means the gross proceeds of the sale of all or any portion of 
the Marlboro Campus (including without limitation, any Real Estate Related Tangible Personal 
Property), less reasonable costs of sale, including the costs of commissions and fees to real estate 
brokers and consultants, and any taxes payable by Marlboro in connection therewith. 

“Permits” means all permits, licenses, franchises, approvals, authorizations, registrations, 
certificates, variances and similar rights obtained, or required to be obtained, from Governmental 
Authorities. 

“Permitted Liens” has the meaning set forth in Section 15vi. 

“Person” means an individual, corporation, partnership, joint venture, limited liability 
company, Governmental Authority, unincorporated organization, trust, association or other entity. 

“Post-Closing Tax Period” means any taxable period beginning after the Closing Date 
and, with respect to any taxable period beginning before and ending after the Closing Date, the 
portion of such taxable period beginning after the Closing Date. 

“PPP Loan” means the loan in the original principal amount of $1,000,000 obtained by 
Marlboro from Peoples United Bank (the “Bank”) on or about April 9, 2020 pursuant to the 
Paycheck Protection Program of the U.S. Coronavirus Aid, Relief, and Economic Security 
(CARES) Act (the “CARES Act”).    

“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date 
and, with respect to any taxable period beginning before and ending after the Closing Date, the 
portion of such taxable period ending on and including the Closing Date. 

“Qualified Benefit Plan” has the meaning set forth in Section 15xv(c). 

“Real Estate Related Tangible Personal Property” means all furniture, fixtures, and 
equipment of Marlboro, except the Tangible Personal Property described in Appendix D, it being 
understood that Marlboro intends to transfer such furniture, fixtures, and equipment to the 
purchaser of the Property, provided however¸ any furniture, fixtures, and equipment that is subject 
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to a lease or other obligation or liability shall only be included as Real Estate Related Tangible 
Personal Property if the purchaser of the Real Property assumes (and assures release of Marlboro 
from) any such lease, other obligation or liability. 

“Real Property” means the Marlboro Campus and all other real property owned by 
Marlboro.  

“Release” means any actual or threatened release, spilling, leaking, pumping, pouring, 
emitting, emptying, discharging, injecting, escaping, leaching, dumping, abandonment, disposing 
or allowing to escape or migrate into or through the environment (including, without limitation, 
ambient air (indoor or outdoor), surface water, groundwater, land surface or subsurface strata or 
within any building, structure, facility or fixture). 

“Representative” means, with respect to any Person, any and all directors, officers, 
employees, consultants, financial advisors, counsel, accountants and other agents of such Person. 

“Standard Termination” means a “standard termination” under Section 4041(b) of 
ERISA. 

“Tangible Personal Property” has the meaning set forth in Appendix D. 

“Taxes” means all federal, state, local, foreign and other income, gross receipts, sales, use, 
production, ad valorem, transfer, documentary, franchise, registration, profits, license, lease, 
service, service use, withholding, payroll, employment, unemployment, estimated, excise, 
severance, environmental, stamp, occupation, premium, property (real or personal), real property 
gains, windfall profits, customs, duties or other taxes, fees, assessments or charges of any kind 
whatsoever, together with any interest, additions or penalties with respect thereto and any interest 
in respect of such additions or penalties. 

“Tax Return” means any return, declaration, report, claim for refund, information return 
or statement or other document relating to Taxes, including any schedule or attachment thereto, 
and including any amendment thereof. 

“Transferred Assets” has the meaning set forth in Section 9.  

“WARN Act” means the federal Worker Adjustment and Retraining Notification Act of 
1988, and similar state, local and foreign laws related to plant closings, relocations, mass layoffs 
and employment losses, as applicable. 
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9. Transfer of Assets  
 
 A. Transferred Assets.   On the terms and subject to the conditions of this 
Agreement, in consideration of Emerson’s agreement to integrate certain elements of the 
Marlboro educational programing into the Emerson Institute (the “Integration”), rename the 
Emerson Institute as the Marlboro Institute for Liberal Arts and Interdisciplinary Studies at 
Emerson College (the “Renaming”), employ the Marlboro Faculty and accept the transfer of the 
Marlboro Students, and on the basis of the representations and warranties herein contained, 
Marlboro shall transfer, convey, assign and deliver to Emerson on the Closing Date, all of its 
right, title and interest in the assets described in this Section 9 (collectively, the “Transferred 
Assets”), free and clear of all Encumbrances (other than Permitted Liens).  The Transferred 
Assets shall include the following assets (Marlboro agrees to cover reasonable costs, if any, of 
moving the Tangible Personal Property to Emerson’s Boston campus, subject nonetheless, to 
approval by Emerson of any such costs exceeding $5,000): 
 

 i. The Marlboro Funds, less the amount set forth in the Distribution 
Schedule to the Creditors’ Trust to fund the Marlboro Liabilities described therein, 
as agreed upon by Marlboro and Emerson, relating to, among other things, payoff 
of Marlboro’s long term indebtedness, obligations concerning the Marlboro 
Campus and other real estate, employees, tax, final audits, reporting and other 
compliance matters and any other Excluded Liabilities (the “Allowance”).  The 
Parties acknowledge and agree that, in accordance with the Creditors’ Trust 
Agreement, any amounts of the Allowance remaining after satisfaction of the 
obligations set forth in the Creditors’ Trust Agreement, shall be transferred to 
Emerson and shall be deemed to be part of the Marlboro Funds. 
 
 ii. The Marlboro Student Records. 
 
iii. The other tangible and intangible assets described in Appendix D.  

 
 B. Excluded Assets.   Notwithstanding the foregoing, the Transferred Assets shall not 
include the Marlboro Campus or the other Excluded Assets described in Appendix D. 
 

10. Assumed Liabilities   

Subject to the terms and conditions set forth herein, Emerson shall assume and agree to 
pay, perform and discharge all of the following, but only the following, Liabilities of Marlboro 
(collectively, the “Assumed Liabilities”) and no other liabilities: 

All liabilities, commitments and other obligations occurring after the Closing Date in 
connection with the Assigned and Assumed Agreements. 

The Parties expressly agree that, except with respect to the Assumed Liabilities, Emerson 
is not assuming and will not become liable for any other liabilities, amounts, commitments, or 
other obligations of Marlboro (including, without limitation, the Excluded Liabilities). 

11. Excluded Liabilities   
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Emerson shall not assume and shall not be responsible to pay, perform or discharge any 
Liabilities of Marlboro or any of its Affiliates of any kind or nature whatsoever other than the 
Assumed Liabilities (the “Excluded Liabilities”). Without limiting the generality of the 
foregoing, the Excluded Liabilities shall include but not be limited to, the following: 

(a) any Liabilities of Marlboro arising or incurred in connection with the 
negotiation, preparation, investigation and performance of this Agreement, the Ancillary 
Documents and the transactions contemplated hereby and thereby, including, without limitation, 
fees and expenses of counsel, accountants, consultants, advisers and others; 

(b) any Liability for (i) Taxes of Marlboro (or any Affiliate of Marlboro) or 
relating to the Transferred Assets or the Assumed Liabilities for any Pre-Closing Tax Period; (ii) 
Taxes that arise out of the consummation of the transactions contemplated hereby or that are the 
responsibility of Marlboro pursuant to this Agreement, or (iii) other Taxes of Marlboro (or any 
Affiliate of Marlboro) of any kind or description (including any Liability for Taxes of Marlboro 
(or any Affiliate of Marlboro) that becomes a Liability of Emerson under any common law doctrine 
of de facto merger or transferee or successor liability or otherwise by operation of contract or Law; 

(c) any Liabilities relating to or arising out of the Excluded Assets; 

(d) any Liabilities in respect of any pending or threatened Action arising out of, 
relating to or otherwise in respect of the operation or wind-down of Marlboro, the Transferred 
Assets, the Assigned and Assumed Agreements, the Transferred Intellectual Property Assets, the 
Marlboro Campus or in any other matter involving Marlboro on or prior to the Closing Date. 

(e) any Liabilities of Marlboro arising under or in connection with any Benefit 
Plan providing benefits to any present or former employee of Marlboro; 

(f) any Liabilities of Marlboro for any present or former employees, officers, 
tenured staff, adjunct staff, staff, professors, teachers, directors, officers, administrators, retirees, 
independent contractors or consultants or agents of Marlboro, including, without limitation, any 
Liabilities associated with any claims for wages or other benefits, bonuses, accrued vacation, 
workers’ compensation, severance, retention, termination or any other claims of any kind or 
nature; 

(g) any Environmental Claims, or Liabilities under Environmental Laws; 

(h) any Liabilities to indemnify, reimburse or advance amounts to any present 
or former employees, officers, tenured staff, adjunct staff, staff, professors, teachers, directors, 
officers, administrators, retirees, independent contractors or consultants or agents of Marlboro 
(including with respect to any breach of fiduciary obligations by same); 

(i) any Liabilities under the Excluded Contracts or any other Contracts, 
including Intellectual Property Contracts, (i) which are not validly and effectively assigned to 
Emerson pursuant to this Agreement; and (ii) which do not conform to the representations and 
warranties with respect thereto contained in this Agreement; or (iii) to the extent such Liabilities 
arise out of or relate to a breach by Marlboro of such Contracts prior to Closing; 
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(j) any Liabilities associated with debt, loans or credit facilities of Marlboro 
owing to financial institutions, entities or individuals;  

(k) any Liabilities arising out of, in respect of or in connection with the failure 
by Marlboro or any of its Affiliates to comply with any Law or Governmental Order; 

(l) any Liability, as successor or otherwise, for any arrears by Marlboro in 
payments to employees for wages or otherwise, nor for contributions to any Employee Benefit 
Plan or any trust agreement.  Marlboro shall remain liable for all of its pre Closing arrears to any 
such Employee Benefit Plans;  

(m) any liability associated with the removal or disposal of any of the 
equipment, inventory or assets of Marlboro that are not Transferred Assets and  

(n) Any liabilities arising out of, relating to or otherwise in respect to the 
operation of Marlboro, the Transferred Assets, the Assigned and Assumed Agreements, the 
Transferred Intellectual Property Assets, the Marlboro Campus or any other matter involving 
Marlboro on or prior to the Closing.  

12. Additional Transfer to Emerson   

In addition to the Transferred Assets to be transferred on the Closing Date to Emerson, 
Marlboro shall transfer to Emerson all Net Real Estate Proceeds on the latter of the Closing Date 
or promptly after the Campus is sold.  Marlboro covenants and agrees to use its reasonable best 
efforts to market and to sell the Marlboro Campus as soon as reasonably practicable taking into 
consideration all of the following factors:  (i) on an “as is – where is” basis, (ii) the extent to 
which the prospective buyer’s planned uses of the Marlboro Campus are consistent with 
historical uses and benefits to the surrounding community, and (iii) the extent, if any that the 
amount paid by the buyer is affected by the terms of the Music Festival Lease.  If the transfer of 
ownership of the Campus before the Closing Date is to an unrelated third party in its entirety 
with no obligations and encumbrances remaining with Marlboro (including but not limited to the 
January 19, 2019 Marlboro Music Festival lease) and for a net positive amount greater than One 
Dollar ($1.00), then Marlboro may conclude the transaction as it sees fit without Emerson 
approval or further requirements. If the Campus is not sold by the Closing Date or is proposed to 
be sold for a negative price, then Marlboro must obtain a release and/or indemnity from the 
Marlboro Music Festival, naming Emerson, Marlboro and all related entities, funds, endowments 
or promises of funds or endowment, in form and substance, satisfactory to Marlboro and 
Emerson.  For the sake of clarity, the parties acknowledge and agree that pursuant to 
Section 18B(iv) below, the sale of the Campus is a precondition to the obligations of Emerson to 
consummate the transactions contemplated by this Agreement, and that the provisions of this 
Section 12 that refer to obligations that apply in the event that the Campus is not sold prior to the 
Closing, are included so as to apply in the event that Emerson waives satisfaction of such 
condition to Closing (it being expressly acknowledged and understood that Emerson has no 
obligation to provide such waiver and currently does not intend to provide any such waiver). 
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Marlboro covenants and agrees to consult with and keep Emerson informed, on a regular 
basis, with respect to plans and developments with respect to the marketing and sale of the 
Marlboro Campus. 
 

13. Closing   

Subject to the terms and conditions of this Agreement, and the satisfaction or waiver of all 
closing conditions set forth herein, the consummation of the transactions contemplated by this 
Agreement (the “Closing”) shall take place at the offices of Holland and Knight, LLP, 10 St. James 
Avenue, Boston, Massachusetts, 02116, at 12:00 P.M. EDT, on July 21, 2020 or at such other time, 
date or place as Emerson and Marlboro may mutually agree upon in writing (the “Closing Date”).  
On the Closing Date, in consideration of the Integration, the Renaming, and Emerson’s agreement 
to employ the Marlboro Faculty, accept the transfer of the Marlboro Students, and assume the 
Assumed Liabilities, Marlboro shall transfer to the Creditors’ Trust the amount of the Allowance 
and Marlboro shall deliver the Transferred Assets to Emerson in accordance with the terms of this 
Agreement.   

A. Marlboro Closing Deliverables.  At the Closing, Marlboro shall deliver to Emerson 
the following (the “Marlboro’s Closing Deliverables”): 

(i) The Marlboro Funds (less the Allowance) by wire transfer to such accounts 
as may be designated in writing by Emerson prior to the Closing (or, to the extent such Marlboro 
Funds are not cash or cash equivalents, by such other instruments of conveyance as are appropriate 
to vest ownership and possession in Emerson) 

(ii) a Creditors’ Trust Agreement duly executed by Marlboro and the Creditors’ 
Trust Trustee; 

(iii) the Allowance, by wire transfer to the Creditors’ Trustee, to be held and 
disbursed in accordance with the Creditors’ Trust Agreement; 

(iv) all gift documentation associated with the funds that comprise the 
endowment; 

(v) authorizations related to actions taken with respect to each of the 
endowment fund managers; 

(vi) the most recent valuations of each fund transferred to Emerson as part of 
the Marlboro Funds; 

(vii) a bill of sale in form and substance satisfactory to Emerson (the “Bill of 
Sale”) and duly executed by Marlboro, transferring the Tangible Personal Property included in the 
Transferred Assets to Emerson; 

(viii) assignment and assumption agreements in form and substance satisfactory 
to Emerson and Marlboro (the “Assignment and Assumption Agreements”), duly executed by 
Marlboro, effectuating the assignment to and assumption by Emerson of the Assigned and 
Assumed Agreements; 
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(ix) assignments in form and substance satisfactory to Emerson and Marlboro 
(the “Intellectual Property Assignments”) and duly executed by Marlboro, transferring all of 
Marlboro’s right, title and interest in and to the Intellectual Property Assets to Emerson; 

(x) an assignment and assumption agreement in form satisfactory to Emerson 
and Marlboro (the “Assignment and Assumption of Assumed Liabilities Agreement”), duly 
executed by Marlboro, effectuating the assignment and assumption by Emerson of all other 
Assumed Liabilities; 

(xi) a certificate, dated the Closing Date and signed by a duly authorized officer 
of Marlboro, that each of the conditions set forth in Section 18B(i), Section 18B(ii), and Section 
18B(iii) have been satisfied (the “Marlboro Closing Certificate”); 

(xii) a certificate of the Secretary or an Assistant Secretary (or equivalent officer) 
of Marlboro (A) certifying that attached thereto (i) are true and complete copies of all resolutions 
adopted by the Board of Trustees of Marlboro authorizing the execution, delivery and performance 
of this Agreement and the Ancillary Documents and the consummation of the transactions 
contemplated hereby and thereby, and that all such resolutions are in full force and effect and are 
all the resolutions adopted in connection with the transactions contemplated hereby and thereby; 
(ii) a true and complete copy of the by-laws of Marlboro and that the by-laws are in full force and 
effect and are the by-laws in affect at the time of the adoption of the resolutions; and (iii) a 
certificate from the Secretary of State of the State of Vermont certifying to the legal existence of 
Marlboro and (B) certifying as to incumbency of each person executing any agreements, 
certificates, reports or other papers, including but not limited to the Ancillary Documents; 

(xiii) evidence (A) of the timely giving of all required notices and receipt of all 
required governmental approvals applicable to Marlboro,  and (B) that any applicable waiting 
period shall have expired or terminated;  

(xiv) any other approvals, consents, waivers or other documentation necessary 
for Marlboro (including, without limitation, any UCC-3 filings requested by Emerson) to assign 
each of the Assigned Contracts, the Assigned Leases, the Intellectual Property Contracts and 
Leases, the Intellectual Property Assets, the Transferred Assets to Emerson, as further provided in 
Section 17G; 

(xv) any required consents or assignments (including UCC-3 filings) required 
for Emerson’s acquisition of the Tangible Personal Property; and 

(xvi) such other customary instruments of transfer, assumption, filings or 
documents, in form and substance reasonably satisfactory to Emerson, as may be requested by 
Emerson and that are required to consummate the transactions contemplated by this Agreement. 

B. Emerson Closing Deliverables.  At the Closing, Emerson shall deliver to Marlboro 
the following (collectively, the “Emerson Closing Deliverables”): 

(i)  a certificate of the Secretary or an Assistant Secretary (or equivalent officer) 
of Emerson certifying that attached thereto are true and complete copies of all resolutions adopted 
by the board of directors of Emerson authorizing the execution, delivery and performance of this 
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Agreement and the Ancillary Documents and the consummation of the transactions contemplated 
hereby and thereby, and that all such resolutions are in full force and effect and are all the 
resolutions adopted in connection with the transactions contemplated hereby and thereby; (ii) a 
true and complete copy of the by-laws of Emerson and that the by-laws are in full force and effect 
and are the by-laws in affect at the time of the adoption of the resolutions; and (iii) a certificate 
from the Secretary of Commonwealth of the Commonwealth of Massachusetts certifying to the 
legal existence of Emerson and (B) certifying as to incumbency of each person executing any 
agreements, certificates, reports or other papers, including but not limited to the Ancillary 
Documents; 

(ii)   a certificate of the Secretary or an Assistant Secretary (or equivalent officer) 
of Emerson certifying the names and signatures of the officers of Emerson authorized to sign this 
Agreement, the Ancillary Documents and the other documents to be delivered hereunder and 
thereunder; 

(iii)  evidence of the delivery to the Marlboro Faculty of the respective 
appointment letters; 

(iv)   documentation regarding the provisional acceptance of students, transfer of 
credits, and provision of tuition discount as applicable; 

(v)   documentation regarding approval by Emerson of the change of name of the 
Institute; 

(vi)  the Assignment and Assumption of Assumed Liabilities Agreement duly executed 
by Emerson;  

(vii) the Intellectual Property Assignments duly executed by Emerson; 

(viii) the Assignment and Assumption Agreements duly executed by Emerson; 

(ix)   a license agreement pursuant to which Emerson grants to Marlboro a 
worldwide, royalty free, nonexclusive license to use the name “Marlboro College” in connection 
solely with Marlboro’s winding down of its operations and corporate existence; 

(x) a certificate, dated the Closing Date and signed by a duly authorized officer 
of Emerson, that each of the conditions set forth in Section 18C(i) and Section 18C(ii) have been 
satisfied (the “Emerson Closing Certificate”); 

(xi)   evidence of all required governmental approvals applicable to Emerson’s 
consummation of the transactions contemplated by this Agreement;  

(xii) evidence of any other approvals, consents, waivers or other documentation 
necessary for Emerson to consummate the transactions contemplated by this Agreement; and 

(xiii) such other customary instruments of transfer, assumption, filings or 
documents, in form and substance reasonably satisfactory to Marlboro, as may be requested by 
Marlboro required to consummate the transactions contemplated by this Agreement.  
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 14. Marlboro Campus  
 
 The Parties acknowledge and agree that Marlboro shall pay off the existing mortgage lien 
on the Marlboro Campus from Marlboro Funds on or before the Closing Date.  The amount paid 
to satisfy the lien shall not affect the amount of the Allowance.   
   
 15. Representations and Warranties Of Marlboro 

As an inducement to Emerson to execute and deliver this Agreement, except as set forth in 
the correspondingly numbered Section of the Disclosure Schedules, Marlboro represents and 
warrants to Emerson that as of the date of the execution and delivery of this Agreement and as of 
the Closing Date that the statements contained in this Section 15 (“Marlboro’s Representations 
and Warranties”) are true and correct. 

i.  Organization and Qualification.  Marlboro is a nonprofit public benefit 
corporation duly organized, validly existing, and in good standing under the laws of Vermont, 
with all requisite power and authority, and all necessary consents, authorizations, approvals, 
orders, licenses, certificates, and permits of and from, and declarations and filings with, all 
federal, state, local, and other governmental authorities and all courts and other tribunals, to own, 
lease, license, and use its properties and assets and to carry on the businesses in which it is now 
engaged and the businesses in which it contemplates engaging except where any failure to hold 
any consent, authorization, approval, order, license, certificate, permit, declaration or filing 
would not materially limit (A) the ability of Marlboro to perform its obligations pursuant to this 
Agreement, (B) Emerson’s ability to receive and use the Transferred Assets, the Gifted Housing 
Aid Funds, or proceeds from the sale of the Real Property, free and clear of all Encumbrances 
(except for Permitted Liens) and as otherwise contemplated by this Agreement, (C) or Emerson’s 
right or ability to enroll the Marlboro Students or hire the Marlboro Faculty.  Marlboro is duly 
qualified to transact the businesses in which it is engaged and is in good standing as a foreign 
corporation in every jurisdiction in which its ownership, leasing, licensing, or use of property or 
assets or the conduct of its businesses makes such qualification necessary. 

 
ii. Tax Exempt Status.  Marlboro is exempt from federal income taxes under Section 

501(a) of the Code as an organization described in Section 501(c)(3) of the Code, and has 
received a determination letter from the Internal Revenue Service to that effect. Such 
determination letter is currently in full force and effect and has not been terminated, revoked or 
modified, and Marlboro is in compliance with all of the terms and conditions contained in such 
determination letter. Marlboro is not a “private foundation” within the meaning of § 509(a) of the 
Code.  All filings necessary to maintain Marlboro’s tax-exempt status under Section 501(c)(3) of 
the Code have been made by or on behalf of Marlboro. Marlboro has not done anything to impair 
its status as an organization qualifying for tax-exempt status under Section 501(c)(3) of the 
Code, and no circumstances have occurred that would disqualify Marlboro as a tax-exempt 
organization under Section 501(c)(3) of the Code. There are no suits, actions or proceedings 
challenging or contesting Marlboro’s tax-exempt status under Section 501(c)(3) of the Code, and 
Marlboro has not received any letter or other communication from the IRS or any other person or 
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entity regarding any possible action, formal or informal, that could result in the suspension or 
revocation of Marlboro’s tax-exempt status under Section 501(c)(3) of the Code. 

 
 iii. Authority; No Conflicts; Consents.  (1) Marlboro has all requisite power and 
authority to execute, deliver, and perform this Agreement and each of the Ancillary Documents; 
(2) all necessary corporate proceedings of Marlboro have been duly taken to authorize the 
execution, delivery, and performance of this Agreement and each of the Ancillary Documents by 
Marlboro; and (3) this Agreement has been, and each of the Ancillary Documents when executed 
and delivered by Marlboro will be, duly authorized, executed, and delivered by Marlboro, 
constitutes the legal, valid, and binding obligation of Marlboro, and is enforceable as to it in 
accordance with its terms. Except as set forth in Section 15iii of Marlboro’s Disclosure 
Schedules, no consent, authorization, approval, order, license, certificate, or permit of or from, 
or declaration or filing with, any federal, state, local, or other Governmental Authority or any 
court or other tribunal is required by Marlboro for the execution, delivery, or performance of this 
Agreement or any Ancillary Document by Marlboro. Except as set forth in Section 15iii of 
Marlboro’s Disclosure Schedules, no consent of any party to any contract, agreement, 
instrument, lease, license, arrangement, understanding, or other Contract to which Marlboro is a 
party, or to which it or its properties or assets (including without limitation, the Transferred 
Assets) are subject, is required for the execution, delivery, or performance of this Agreement or 
any Ancillary Document by Marlboro; and the execution, delivery, and performance of this 
Agreement and the Ancillary Documents will not (x) violate, result in a breach of, conflict with, 
or (with or without the giving of notice or the passage of time or both) entitle any party to 
terminate or call a default under any term of any such contract, agreement, instrument, lease, 
license, arrangement, understanding, or other Contract, or violate or result in a breach of any 
term of the certificate of incorporation (or other charter document) or by-laws of Marlboro, or 
violate, result in a breach of, or conflict with any law, rule, regulation, Governmental Order, 
judgment, or decree binding on Marlboro or to which any of its properties or assets (including 
without limitation, the Transferred Assets) are subject, or (y) result in the creation or imposition 
of any Encumbrance other than Permitted Liens on the Transferred Assets. 
 

iv. Indebtedness.  All of Marlboro’s outstanding long-term and short-term debt 
obligations, including the principal amount due thereunder and the amount of accrued but unpaid 
interest are set forth on Section 15iv of Marlboro’s Disclosure Schedule (the “Schedule of 
Indebtedness”).  

v. Contracts.   

(a) Section 15v(a) of Marlboro’s Disclosure Schedule lists each and every Contract 
(whether oral or written), agreement, license, and any other agreement for which Marlboro has 
any direct, indirect or contingent obligations or liabilities of any nature.    

(b) Each Assigned and Assumed Agreement is valid and binding on Marlboro (and to 
Marlboro’s Knowledge each other party) in accordance with its terms and is in full force and 
effect. Marlboro is not (and to Marlboro’s Knowledge no other party is) in breach of or default 
under (or is alleged to be in breach of or default under), or has provided or received any notice of 
any intention to terminate, any Assigned and Assumed Agreement. Marlboro has not caused any 
event or circumstance to occurred that, with notice or lapse of time or both, would constitute an 
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event of default by Marlboro under any Assigned and Assumed Agreement or result in a 
termination thereof or would cause or permit the acceleration or other changes of any right or 
obligation or the loss of any benefit thereunder. Complete and correct copies of each Assigned 
and Assumed Agreement (including all modifications, amendments and supplements thereto and 
waivers thereunder) have been made available to Emerson. There are no material disputes made 
by or against Marlboro pending or threatened under any Assigned and Assumed Agreement. 

(c) To the Knowledge of Marlboro, each Assigned and Assumed Agreement is 
enforceable against the applicable counterparty and subject to obtaining any necessary consents 
or delivering any necessary notices as set forth in Section 15iii of Marlboro’s Disclosure 
Schedule will continue to be enforceable and in full force and effect following the 
consummation of this transaction. 

 

vi. Title to Transferred Assets.  Except for those Encumbrances set forth in Section 
15vi of Marlboro’s Disclosure Schedule (the “Permitted Liens”), Marlboro has good, clear and 
valid title to all of the Transferred Assets.  

vii. Condition and Sufficiency of Assets.  Except as set forth in Section 15vii of 
Marlboro’s Disclosure Schedule, there has been no material damage or other casualty other than 
normal wear and tear to items of tangible personal property included in the Transferred Assets 
since the Balance Sheet Date. 

viii. Real Property. 

(a) Section 15viii of Marlboro’s Disclosure Schedule sets forth all of the Real 
Property. The Real Property constitutes all of the real property owned by Marlboro.  

(b) Except as set forth on Section 15viii of Marlboro’s Disclosure Schedule, 
to Marlboro’s Knowledge, there are no unrecorded outstanding options, rights of first offer or 
rights of first refusal to purchase any of the Real Property or any portion thereof or interest therein 
except as set forth in the Music Festival Lease.  

(c) To Marlboro’s Knowledge, except as set forth in the Music Festival Lease, 
(i) there are no purchase and sale agreements or development agreements that affect any of the 
Real Property with any third party, and (ii) Marlboro has not entered into any agreement restricting 
any future development of the Real Property. 

(d) Marlboro has not received any written notice of any violations of building, 
fire, health, sanitation, handicapped persons, uses and occupancy, zoning laws, ADA matters, other 
governmental or regulatory laws affecting any of the Real Property, or that any work is required 
to be done upon or in connection with the Real Property. 

(e) To Marlboro’s Knowledge, there are no leases, licenses or other agreements 
for the use or operation of the Real Property other than the Music Festival Lease. 

ix. Intellectual Property.  
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(a) Section 15ix of Marlboro’s Disclosure Schedule contains a correct, current 
and complete list of: (i) all Intellectual Property Registrations, specifying as to each, as applicable: 
the title, mark, or design; the jurisdiction by or in which it has been issued, registered or filed; the 
patent, registration or application serial number; the issue, registration or filing date; and the 
current status; (ii) all unregistered Trademarks included in the Transferred Intellectual Property 
Assets; (iii) all proprietary Software included in the Transferred Intellectual Property Assets; and 
(iv) all other Transferred Intellectual Property Assets that are used by Marlboro. All required 
filings and fees related to the Intellectual Property Registrations have been timely filed with and 
paid to the relevant Governmental Authorities and authorized registrars, and all Intellectual 
Property Registrations are otherwise in good standing. Marlboro has provided Emerson with true 
and complete copies of file histories, documents, certificates, office actions, correspondence and 
other materials related to all Intellectual Property Registrations. 

(b) There are no material Intellectual Property Contracts. 

(c) Except as set forth in Section 15ix(c) of Marlboro’s Disclosure Schedule, 
Marlboro is the sole and exclusive legal and beneficial, and with respect to the Intellectual Property 
Registrations, record owner of all right, title and interest in and to the Transferred Intellectual 
Property Assets, free and clear of Encumbrances other than Permitted Liens. 

(d) Neither the execution, delivery or performance of this Agreement, nor the 
consummation of the transactions contemplated hereunder, will result in the loss or impairment of 
or payment of any additional amounts, other than filing fees payable in connection with the filing 
of assignments with the United States Patent and Trademark Office, with respect to, nor require 
the consent of any other Person in respect of, Emerson’s right to own or use any Transferred 
Intellectual Property Assets. 

(e) All of the Transferred Intellectual Property Assets are valid and 
enforceable, and all Intellectual Property Registrations relating to the Transferred Intellectual 
Property Assets are subsisting and in full force and effect. Marlboro has taken all reasonable and 
necessary steps to maintain and enforce the Transferred Intellectual Property Assets. 

(f) To the Knowledge of Marlboro, the use of the Transferred Intellectual 
Property Assets have not infringed, misappropriated, or otherwise violated the Intellectual 
Property or other rights of any Person. To the Knowledge of Marlboro, no Person has infringed, 
misappropriated, or otherwise violated any Transferred Intellectual Property Assets or the 
Intellectual Property licensed under the Intellectual Property Contracts in connection therewith. 

(g) There are no Actions (including any opposition, cancellation, revocation, 
review, or other proceeding) settled, pending or, to the Knowledge of Marlboro, threatened 
(including in the form of offers to obtain a license): (i) alleging any infringement, 
misappropriation, or other violation of the Intellectual Property of any Person by Marlboro (ii) 
challenging the validity, enforceability, registrability, patentability, or ownership of any 
Transferred Intellectual Property Assets; or (ii) by Marlboro or any other Person alleging any 
infringement, misappropriation, or violation by any Person of any Transferred Intellectual Property 
Assets. Marlboro is not aware of any facts or circumstances that could reasonably be expected to 
give rise to any such Action. Marlboro is not subject to any outstanding or prospective 
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Governmental Order (including any motion or petition therefor) that does or could reasonably be 
expected to restrict or impair the use of any Transferred Intellectual Property Assets. 

x. Tangible Personal Property.  All of Marlboro’s owned Tangible Personal Property 
is set forth and/or generally described in Section 15x(a) of Marlboro’s Disclosure Schedule.  
Other than as set forth in Section 15x(b) of Marlboro’s Disclosure Schedule, there are no 
Encumbrances on any of the Tangible Personal Property. 

xi. Insurance.  The fire, liability, product liability, umbrella liability, real and personal 
property, workers’ compensation, employment, vehicular, fiduciary liability and other casualty 
and property insurance maintained by Marlboro or its Affiliates and relating to Marlboro, the 
Transferred Assets or the Real Property (collectively, the “Insurance Policies”) is maintained in 
reasonable coverage amounts and types for an institution of higher education.  Except as set forth 
on Section 15xi of Marlboro’s Disclosure Schedule, with respect to Marlboro, the Transferred 
Assets or the Real Property, there are no pending claims pending under any such Insurance Policies 
as to which coverage has been questioned, denied or disputed or in respect of which there is an 
outstanding reservation of rights. Marlboro has not received any written notice of cancellation of, 
premium increase with respect to, or alteration of coverage under, any of such Insurance Policies. 
All premiums due on such Insurance Policies have either been paid or, if not yet due, accrued. All 
Insurance Policies (a) are in full force and effect and enforceable in accordance with their terms; 
and (b) have not been subject to any lapse in coverage. Marlboro is not in default under, or has 
otherwise failed to comply with, in any material respect, any provision contained in any such 
Insurance Policy.  Marlboro has and will continue to provide prompt notice to its insurers of any 
future claims (both pre and post the Closing Date) and shall provide notice of any pending potential 
claims under any of the policies. True and complete copies of the Insurance Policies have been 
made available to Emerson. 

xii. Legal Proceedings; Governmental Orders. 

(a) Except as set forth in Section 15xii(a) of Marlboro’s Disclosure Schedule, 
Marlboro has not received written notice of any pending or filed claims, actions, causes of action, 
demands, or inquiries, audits, notices of violation, proceedings, litigation, subpoenas or 
investigation (collectively the (“Claims”) of any nature, civil, criminal administrative, regulatory, 
or otherwise, whether at law or in equity in any way related to Marlboro, the Transferred Assets, 
the Real Property, any director, trustee, officer, administrator, student, employee, retiree, 
consultant or agent of Marlboro, the Tangible Personal Property, any of the Assigned and Assumed 
Agreements, Transferred Intellectual Property Assets, or any Benefit Plan.    

(b) Except as set forth in Section 15xii(b) of Marlboro’s Disclosure Schedule 
Marlboro has no Knowledge of any action seeking to prevent, enjoin or otherwise delay the 
transactions contemplated by this Agreement and that no event has occurred or circumstances exist 
that may give rise to, or serve as a basis for, any such Action. 

(c) Except as set forth in Section 15xii(c) of Marlboro’s Disclosure Schedule, 
there are no outstanding Governmental Orders and no unsatisfied judgments, penalties or awards 
against, relating to or affecting Marlboro, the Transferred Assets, the Real Property, any director, 
trustee, officer, administrator, student, employee, retiree, consultant or agent of Marlboro, the 
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Tangible Personal Property, any of the Assigned and Assumed Agreements, Transferred 
Intellectual Property Assets, or any Benefit Plans.  Marlboro is in compliance with the terms of 
each Governmental Order set forth in Section 15xii(c) of the Disclosure Schedules.  To the 
Knowledge of Marlboro, no event has occurred or circumstances exist that may constitute or result 
in a material violation of any such Governmental Order. 

xiii. Compliance With Laws; Permits. 

(a) Except as set forth in Section 15xiii(a) of Marlboro’s Disclosure Schedule, 
to the Knowledge of Marlboro, Marlboro has complied, and is now complying, with all material 
Laws, including but not limited to any educational laws, applicable to the ownership and use of 
the Transferred Assets and the Real Property. 

(b) All material Permits required for the ownership of the Transferred Assets 
and the Real Property have been obtained by Marlboro and are valid and in full force and effect. 
All fees and charges with respect to such Permits as of the date hereof have been paid in full. 
Section 15xiii(b) of Marlboro’s Disclosure Schedule lists all current material Permits issued to 
Marlboro which are related to the conduct of Marlboro as currently conducted or the ownership of 
the Transferred Assets and the Real Property, including the names of the Permits and their 
respective dates of issuance and expiration. To the Knowledge of Marlboro, no event has occurred 
that, with or without notice or lapse of time or both, would reasonably be expected to result in the 
revocation, suspension, lapse or limitation of any Permit set forth in Section 15xiii(b) of 
Marlboro’s Disclosure Schedule. 

xiv. Environmental Matters.  Except at set forth in publicly available information and 
Marlboro’s Disclosure Schedules:  

(a)  The operations of Marlboro with respect to the Real Property and the 
Transferred Assets are currently and have been in material compliance with all Environmental 
Laws. Marlboro has not received from any Person, with respect to any of the Real Property or the 
Transferred Assets, any: (i) Environmental Notice or Environmental Claim; or (ii) written request 
for information pursuant to Environmental Law, which, in each case, either remains pending or 
unresolved, or is the source of  ongoing obligations or requirements as of the Closing Date. 

(b) There has been no Release of Hazardous Materials in contravention of 
Environmental Law with respect to any of the Real Property or the Transferred Assets or any real 
property currently or formerly owned, leased or operated by Marlboro, and Marlboro has not 
received an Environmental Notice that any of the Real Property or the Transferred Assets, or real 
property currently or formerly owned, leased or operated by Marlboro (including soils, 
groundwater, surface water, buildings and other structure located thereon) has been contaminated 
with any Hazardous Material which could reasonably be expected to result in an Environmental 
Claim against, or a material violation of Environmental Law or term of any Environmental Permit 
by, Marlboro. 

(c) Section 15xiv(c) of Marlboro’s Disclosure Schedule contains a complete 
and accurate list of all off-site Hazardous Materials treatment, storage, or disposal facilities or 
locations to Marlboro’s Knowledge used by Marlboro since January 1, 2015 in connection with 
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any of the Real Property and the Transferred Assets as to which Marlboro may retain liability, and 
to the Knowledge of Marlboro, none of these facilities or locations has been placed or proposed 
for placement on the National Priorities List (or CERCLIS) under CERCLA, or any similar state 
list, and Marlboro has not received any Environmental Notice regarding potential liabilities with 
respect to such off-site Hazardous Materials treatment, storage, or disposal facilities or locations 
used by Marlboro. 

(d) Marlboro has not retained or assumed, by contract or operation of Law, any 
liabilities or obligations of third parties under Environmental Law. 

(e) Marlboro is not aware of nor does Marlboro reasonably anticipate, as of the 
Closing Date, any condition, event or circumstance concerning the Release or regulation of 
Hazardous Materials that might, after the Closing Date, prevent, impede or materially increase the 
costs associated with the ownership, lease, operation, performance or use of any of the Real 
Property or the Transferred Assets as currently carried out. 

xv. Employee Benefit Matters. 

(a) Section 15xv(a) of Marlboro’s Disclosure Schedule contains a true and 
complete list of each Benefit Plan. Marlboro has no ERISA Affiliates and no Benefit Plan that is 
maintained, sponsored, contributed to, or required to be contributed to by Marlboro primarily for 
the benefit of employees of Marlboro outside of the United States.  

(b) With respect to each Benefit Plan, Marlboro has made available to Emerson 
accurate, current and complete copies of each of the following: (i) where the Benefit Plan has been 
reduced to writing, the plan document together with all amendments; (ii) where the Benefit Plan 
has not been reduced to writing, a written summary of all material plan terms; (iii) where 
applicable, copies of any trust agreements or other funding arrangements, custodial agreements, 
insurance policies and contracts, administration agreements and similar agreements, and 
investment management or investment advisory agreements, now in effect or required in the future 
as a result of the transactions contemplated by this Agreement or otherwise; (iv) copies of any 
summary plan descriptions, summaries of material modifications, summaries of benefits and 
coverage, COBRA communications, employee handbooks and any other written communications 
(or a description of any oral communications) relating to any Benefit Plan; (v) in the case of any 
Benefit Plan that is intended to be qualified under Section 401(a) of the Code, a copy of the most 
recent determination, opinion or advisory letter from the Internal Revenue Service and any legal 
opinions issued thereafter with respect to such Benefit Plan’s continued qualification; (vi) in the 
case of any Benefit Plan for which a Form 5500 must be filed, a copy of the two most recently 
filed Forms 5500, with all corresponding schedules and financial statements attached; (vii) 
actuarial valuations and reports related to any Benefit Plans with respect to the most recently 
completed plan years; (viii) the most recent nondiscrimination tests performed under the Code; 
and (ix) copies of material notices, letters or other correspondence from the Internal Revenue 
Service, Department of Labor, Department of Health and Human Services, Pension Benefit 
Guaranty Corporation or other Governmental Authority relating to the Benefit Plan. 

(c) Except as set forth in Section 15xv(c) of Marlboro’s Disclosure Schedule, 
each Benefit Plan and any related trust in all material respects has been established, administered 
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and maintained in accordance with its terms and materially in compliance with all applicable Laws 
(including ERISA, the Code and any applicable local Laws). Each Benefit Plan that is intended to 
be qualified within the meaning of Section 401(a) of the Code (a “Qualified Benefit Plan”) is so 
qualified and received a favorable and current determination letter from the Internal Revenue 
Service, or with respect to a prototype or volume submitter plan, can rely on an opinion letter from 
the Internal Revenue Service to the prototype plan or volume submitter plan sponsor, to the effect 
that such Qualified Benefit Plan is so qualified and that the plan and the trust related thereto are 
exempt from federal income taxes under Sections 401(a) and 501(a), respectively, of the Code, 
and nothing has occurred that could reasonably be expected to adversely affect the qualified status 
of any Qualified Benefit Plan. To the Knowledge of Marlboro, nothing has occurred with respect 
to any Benefit Plan that has subjected or could reasonably be expected to subject Marlboro or, with 
respect to any period on or after the Closing Date, Emerson or any of its Affiliates, to a penalty 
under Section 502 of ERISA or to tax or penalty under Sections 4975 or 4980H of the Code. 

(d) No pension plan which is subject to minimum funding requirements, in 
which employees of Marlboro participate or have participated has failed to meet the minimum 
funding standards under Section 412 of the Code, whether or not waived, or is subject to a lien for 
unpaid contributions under Section 303(k) of ERISA or Section 430(k) of the Code. No pension 
plan covering employees of Marlboro which is a defined benefit plan has an “adjusted funding 
target attainment percentage,” as defined in Section 436 of the Code, less than 80%. Except as set 
forth in Section 15xv(d) of Marlboro’s Disclosure Schedule, all benefits, contributions and 
premiums relating to each Benefit Plan have been timely paid in accordance with the terms of such 
Benefit Plan and all applicable Laws and accounting principles, and all benefits accrued under any 
unfunded Benefit Plan have been paid, accrued or otherwise adequately reserved to the extent 
required by, and in accordance with GAAP. 

(e) Marlboro has not (i) incurred or reasonably expects to incur, either directly 
or indirectly, any material Liability under Title I or Title IV of ERISA or related provisions of the 
Code or applicable local Law relating to employee benefit plans; (ii) failed to timely pay premiums 
to the Pension Benefit Guaranty Corporation; (iii) ever participated in any Multiemployer Plan; 
(iv) engaged in any transaction which would give rise to liability under Section 4069 or Section 
4212(c) of ERISA; (v) incurred taxes under Section 4971 of the Code with respect to any pension 
plan; or (vi) participated in a multiple employer welfare arrangements (MEWA). 

(f) With respect to each Benefit Plan, (i) no such plan is a Multiemployer Plan 
and Marlboro does not have nor is it reasonably expected to have any Liability with respect to a 
Multiemployer Plan; (ii) no such plan is a “multiple employer plan” within the meaning of Section 
413(c) of the Code or a “multiple employer welfare arrangement” (as defined in Section 3(40) of 
ERISA); (iii) no Action has been initiated by the Pension Benefit Guaranty Corporation to 
terminate any Benefit Plan or to appoint a trustee for any Benefit; (iv) except as set forth in Section 
15xv(f) of Marlboro’s Disclosure Schedules, no such plan maintained or contributed to within the 
last six (6) years is a Single Employer Plan subject to Title IV of ERISA; and (v) except as set 
forth in Section 15xv(f) of Marlboro’s Disclosure Schedules, no “reportable event,” as defined in 
Section 4043 of ERISA, with respect to which the reporting requirement has not been waived, has 
occurred with respect to any such plan. 
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(g) Except as set forth in Section 15xv(g) of Marlboro’s Disclosure Schedule 
and other than as required under Sections 601 to 608 of ERISA or other applicable Law, no Benefit 
Plan or other arrangement provides post-termination or retiree health benefits to any individual for 
any reason. 

(h) Except as set forth in Section 15xv(h) of Marlboro’s Disclosure Schedule, 
there is no pending or, to Marlboro’s Knowledge, threatened Action relating to a Benefit Plan 
(other than routine claims for benefits), and no Benefit Plan has within the three years prior to the 
date hereof been the subject of an examination or audit by a Governmental Authority or the subject 
of an application or filing under, or is a participant in, an amnesty, voluntary compliance, self-
correction or similar program sponsored by any Governmental Authority. 

xvi. Employment Matters. 

(a) Except as set forth in Section 15xvi(a) of Marlboro’s Disclosure Schedule, 
as of the date hereof, all compensation, including wages, commissions, bonuses, fees and other 
compensation, payable to all executive officers, employees, tenured and adjunct faculty members, 
staff, independent contractors or consultants of Marlboro for services performed on or prior to the 
date hereof have been paid in full and there are no outstanding agreements, understandings or 
commitments of Marlboro with respect to any compensation, commissions, bonuses or fees. 

(b) The Creditors’ Trust includes a true and accurate description of the total 
payout to be paid to all of its employees including faculty, tenured faculty, executive management 
and staff upon the Closing Date.  Marlboro has offered individual employees severance as part of 
the total payoff, in return for a valid release of claims in a form satisfactory to Emerson.  Except 
as set forth in Section 15xvi(b) of Marlboro’s Disclosure Schedule, as of the Interim Balance Sheet 
Date through the time of the Closing Marlboro has not entered into, renewed, continued or 
amended any employment contracts. 

(c) As of the Closing Date, except as set forth in Section 15xvi(c) of 
Marlboro’s Disclosure Schedule, all employees of Marlboro will have been terminated in 
accordance with all applicable laws. 

(d) Marlboro is not, a party to, bound by, or negotiating any collective 
bargaining agreement or other Contract with a union, works council or labor organization 
(collectively, “Union”), and there is not, and has not been for the past five years, any Union 
representing or purporting to represent any employee of Marlboro, and, to Marlboro’s Knowledge, 
no Union or group of employees is seeking or has sought to organize employees for the purpose 
of collective bargaining.  Since January 1, 2015, there has not been an unfair labor practice charge 
against Marlboro. 

(e) Marlboro is and has been in compliance, in all material respects, with all 
applicable Laws pertaining to employment and employment practices to the extent they relate to 
employees, volunteers, interns, consultants, tenured and adjunct faculty, staff  and independent 
contractors of Marlboro, including all Laws relating to labor relations, equal employment 
opportunities, fair employment practices, employment discrimination, harassment, retaliation, 
reasonable accommodation, disability rights or benefits, immigration, wages, hours, overtime 
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compensation, child labor, hiring, promotion and termination of employees, working conditions, 
meal and break periods, privacy, health and safety, workers’ compensation, leaves of absence, paid 
sick leave and unemployment insurance. All individuals characterized and treated by Marlboro as 
consultants or independent contractors of Marlboro are properly treated as independent contractors 
under all applicable Laws. All employees of Marlboro classified as exempt under the Fair Labor 
Standards Act and state and local wage and hour laws are properly classified in all material 
respects. To the Knowledge of Marlboro, Marlboro is in compliance with and has complied with 
all immigration laws, including Form I-9 requirements and any applicable mandatory E-Verify 
obligations. Except as set forth in Section 15xvi(e) of Marlboro’s Disclosure Schedule, Marlboro 
has received no notice of any Actions against Marlboro pending, or to Marlboro’s Knowledge, 
threatened to be brought or filed, by or with any Governmental Authority or arbitrator in 
connection with the employment of any current or former applicant, employee, consultant, 
volunteer, intern or independent contractor of Marlboro, including, without limitation, any charge, 
investigation or claim relating to unfair labor practices, equal employment opportunities, fair 
employment practices, employment discrimination, harassment, retaliation, reasonable 
accommodation, disability rights or benefits, immigration, wages, hours, overtime compensation, 
employee classification, child labor, hiring, promotion and termination of employees, working 
conditions, meal and break periods, privacy, health and safety, workers’ compensation, leaves of 
absence, paid sick leave, unemployment insurance or any other employment related matter arising 
under applicable Laws. 

(f) Marlboro has complied (or prior to the Closing will comply) in all material 
respects with the WARN Act, and has satisfied (or prior to the Closing will satisfy)  in all material 
respects any obligations under the WARN Act, including without limitation notice sufficient to 
avoid penalties, and compensation and benefits paid to all affected employees of Marlboro.  

(g) Marlboro is not a party to any Contracts with any Governmental Authority.   

xvii. Endowment and Investments.  Section 15xvii of Marlboro’s Disclosure Schedule 
sets forth Marlboro’s endowment and identifies (a) all of its investments and account information, 
including but not limited to account name and number, and (b) the terms of all restrictions on 
individual funds. Except for donor restrictions set forth in Section 15xvii of Marlboro’s 
Disclosure Schedule, there are no Encumbrances against or which materially affect the value of 
the endowment and investments.  

xviii. Taxes.  Except as set forth in Section 15xviii of Marlboro’s Disclosure Schedule: 

(a) All Tax Returns with respect to Marlboro and/or the Real Property or the 
Transferred Assets required to be filed by Marlboro for any Pre-Closing Tax Period have been, or 
will be, timely filed. Such Tax Returns are, or will be, true, complete and correct in all respects. 
All Taxes due and owing by Marlboro (whether or not shown on any Tax Return) have been, or 
will be, timely paid. 

(b) Marlboro has withheld and paid each Tax required to have been withheld 
and paid in connection with amounts paid or owing to any employee, tenured or adjunct faculty 
member,  independent contractor, creditor, customer, or other party, and complied with all 
information reporting and backup withholding provisions of applicable Law. 
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(c) All deficiencies asserted, or assessments made, against Marlboro as a result 
of any examinations by any taxing authority have been fully paid. 

(d) Marlboro is not a party to any Action by any taxing authority. There are no 
pending or threatened Actions by any taxing authority. 

(e) There are no Encumbrances for Taxes upon any of the Transferred Assets 
nor, to Marlboro’s Knowledge, is any taxing authority in the process of imposing any 
Encumbrances for Taxes on any of the Transferred Assets (other than for current Taxes not yet 
due and payable). 

(f) Marlboro is not a “foreign person” as that term is used in Treasury 
Regulations Section 1.1445-2. 

(g) Marlboro is not, and has not been, a party to, or a promoter of, a “reportable 
transaction” within the meaning of Section 6707A(c)(1) of the Code and Treasury Regulations 
Section 1.6011 4(b). 

(h) None of the Transferred Assets is (i) required to be treated as being owned 
by another person pursuant to the so-called “safe harbor lease” provisions of former Section 
168(f)(8) of the Internal Revenue Code of 1954, as amended, (ii) subject to Section 168(g)(1)(A) 
of the Code, or (iii) subject to a disqualified leaseback or long-term agreement as defined in Section 
467 of the Code. 

xix. Financial Statements.  Complete copies of the audited financial statements 
consisting of the Statement of Financial Position of Marlboro as of June 30 in each of the years 
2017, 2018 and 2019 and the related statements of activities, changes in net assets and cash flow 
for the years then ended (the “Audited Financial Statements”), and unaudited financial 
statements consisting of the Statement of Financial Position of Marlboro as of February 29, 2020 
and the related statements of activities, changes in net assets and cash flow for the eight month 
period then ended (the “Interim Financial Statements” and together with the Audited Financial 
Statements, the “Financial Statements”) have been delivered to Emerson. The Financial 
Statements have been prepared in accordance with GAAP applied on a consistent basis throughout 
the period involved, subject, in the case of the Interim Financial Statements, to normal and 
recurring year-end adjustments (the effect of which will not be materially adverse) and the absence 
of notes (that, if presented, would not differ materially from those presented in the Audited 
Financial Statements). The Financial Statements are based on the books and records of Marlboro, 
and fairly present in all material respects the financial condition of Marlboro as of the respective 
dates they were prepared and the results of the operations of Marlboro for the periods indicated. 
The Statement of Financial Position of Marlboro as of June 30, 2019 is referred to herein as the 
“Balance Sheet” and the date thereof as the “Balance Sheet Date” and the Statement of Financial 
Position of Marlboro as of February 29, 2020 is referred to herein as the “Interim Balance Sheet” 
and the date thereof as the “Interim Balance Sheet Date”. Marlboro maintains a standard system 
of accounting for Marlboro established and administered in accordance with GAAP. 

xx. Undisclosed Liabilities.  Marlboro has no material Liabilities except those set forth 
in Marlboro’s Disclosure Schedules, including Section 15xx of Marlboro’s Disclosure 
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Schedules, and in the schedules to the Creditors’ Trust Agreement.  Marlboro has not incurred any 
Liabilities since the Interim Balance Sheet Date other than Liabilities incurred in the normal course 
of business. 

xxi. Absence of Certain Changes, Events and Conditions.  Except as set forth in Section 
15xxi of Marlboro’s Disclosure Schedules, since the Interim Balance Sheet Date, Marlboro 
certifies, represents and warrants that there has not been any: 

(a) material damage, destruction or loss to any of the Real Property, Tangible 
Personal Property or the Transferred Assets, whether or not covered by insurance; 

(b) material change in any method of accounting or accounting practice for 
Marlboro, except as required by GAAP or as disclosed in the notes to the Financial Statements; 

(c) Entry into any Contract or Lease or any other obligations that obligates 
Marlboro to payment of more than $5,000 per year to any Person or entity or which effects the 
Real Property or the Transferred Assets; 

(d) Incurrence, assumption or guarantee of any indebtedness for borrowed 
money in connection with Marlboro, the Real Property, Tangible Personal Property or the 
Transferred Assets; 

(e) Transfer, assignment, lease, sale or other disposition of any of the Real 
Property, Tangible Personal Property or the Transferred Assets; 

(f) Cancellation of any debts or claims related to the Real Property, Tangible 
Personal Property or the Transferred Assets; 

 
(g) Transfer or assignment of or grant of any license or sublicense under or with 

respect to any Transferred Intellectual Property Assets; 

(h) Abandonment or lapse of or failure to maintain in full force and effect any 
Intellectual Property Registration related to the Transferred Intellectual Property Assets; 

(i) Acceleration, termination, material modification to or cancellation of any 
material Contract or Permit, other than the contracts terminated pursuant to the Contract 
Termination Notice; 

(j) Imposition of any Encumbrance, other than Permitted Liens, upon any of 
the Tangible Personal Property or the Transferred Assets; 

(k) Except as explicitly agreed to by Emerson, the grant of any bonuses, 
whether monetary or otherwise, or increase in any wages, salary, severance, pension or other 
compensation or benefits in respect of any current or former employees, officers, directors, tenured 
or adjunct faculty members, independent contractors or consultants of Marlboro, it being 
understood that all employees and faculty of Marlboro are being terminated by Marlboro with 
certain agreed upon payments being made by Marlboro; or 
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(l) Hiring or promoting any person.  

(m) Any loan to (or forgiveness of any loan to), or entry into any other 
transaction with, any current or former directors, tenured or adjunct faculty,  staff member, 
officers, trustees, or employees of Marlboro or to any other individual or entity; 

(n) The adoption of any plan of merger, consolidation, reorganization, 
liquidation or dissolution or filing of a petition in bankruptcy under any provisions of federal or 
state bankruptcy Law or consent to the filing of any bankruptcy petition against it under any 
similar Law 

(o) The purchase, lease or other acquisition in an amount greater than $5,000 
in any single transaction of the right to own, use or lease any property or assets; 

(p) The renewal of any employment contract for any employee, tenured or 
adjunct faculty member as of the Interim Balance Sheet Date; 

(q) Any Contract to do any of the foregoing, or any action or omission that 
would result in any of the foregoing; and 

(r) Any claims made or actions, suits or proceedings or, to the Knowledge of 
Marlboro, any investigation by a Government Authority commenced or, to the Knowledge 
Marlboro, threatened against Marlboro in relation to the Transferred Assets. 

xxii. PPP Loan.  Marlboro is qualified, under the CARES Act and other applicable law, 
to be a borrower and receive a loan under the Paycheck Protection Program.  Marlboro has used 
the proceeds of the PPP Loan only for payroll costs and other costs that qualify for forgiveness in 
accordance with the CARES Act and the current rules and guidance issued by the U.S. Small 
Business Administration. 

xxiii. Full Disclosure.  No representation or warranty by Marlboro in this Agreement and 
no statement contained in Marlboro’s Disclosure Schedules to this Agreement or any certificate 
or other document furnished or to be furnished to Emerson pursuant to this Agreement contains or 
will contain as of the Closing any untrue statement of a material fact, nor do they omit, or will they 
omit as of the Closing  any material fact necessary to make the statements contained therein, in 
light of the circumstances in which they are made, not misleading. Marlboro acknowledges that 
Emerson is relying on the representations and warranties of Marlboro in entering into this 
Agreement.   

16. Representations and Warranties Of Emerson 

Except as set forth in the correspondingly numbered Section of Emerson’s Disclosure 
Schedules, Emerson represents and warrants to Marlboro that the statements contained in this 
Section 16 (“Emerson’s Representations and Warranties”) are true and correct as of the date hereof 
and as of the Closing. 

i. Organization and Qualification.  Emerson is a nonprofit charitable corporation 
duly organized, validly existing, and in good standing under the laws of Massachusetts, with all 
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requisite power and authority, and all necessary consents, authorizations, approvals, orders, 
licenses, certificates, and permits of and from, and declarations and filings with, all federal, state, 
local, and other governmental authorities and all courts and other tribunals, to own, lease, 
license, and use its properties and assets and to carry on the businesses in which it is now 
engaged and the businesses in which it contemplates engaging except where any failure to hold 
any consent, authorization, approval, order, license, certificate, permit, declaration or filing 
would not materially limit the ability of Emerson to perform its obligations pursuant to this 
Agreement. Emerson is duly qualified to transact the businesses in which it is engaged and is in 
good standing as a foreign corporation in every jurisdiction in which its ownership, leasing, 
licensing, or use of property or assets or the conduct of its businesses makes such qualification 
necessary. 

 
ii. Tax Exempt Status.  Emerson is exempt from federal income taxes under Section 

501(a) of the Code as an organization described in Section 501(c)(3) of the Code, and has 
received a determination letter from the Internal Revenue Service to that effect. Such 
determination letter is currently in full force and effect and has not been terminated, revoked or 
modified, and Emerson is in compliance with all of the terms and conditions contained in such 
determination letter. Emerson is not a “private foundation” within the meaning of § 509(a) of the 
Code.  All filings necessary to maintain Emerson’s tax-exempt status under Section 501(c)(3) of 
the Code have been made by or on behalf of Emerson. Emerson has not done anything to impair 
its status as an organization qualifying for tax-exempt status under Section 501(c)(3) of the 
Code, and no circumstances have occurred that would disqualify Emerson as a tax-exempt 
organization under Section 501(c)(3) of the Code. There are no suits, actions or proceedings 
challenging or contesting Emerson’s tax-exempt status under Section 501(c)(3) of the Code, and 
Emerson has not received any letter or other communication from the IRS or any other person or 
entity regarding any possible action, formal or informal, that could result in the suspension or 
revocation of Emerson’s tax-exempt status under Section 501(c)(3) of the Code. 

 
iii.  Authority; No Conflicts; Consents.  (1) Emerson has all requisite power and 

authority to execute, deliver, and perform this Agreement and each of the Ancillary Documents; 
(2) all necessary corporate proceedings of Emerson have been duly taken to authorize the 
execution, delivery, and performance of this Agreement and each of the Ancillary Documents by 
Emerson; and (3) this Agreement has been, and each of the Ancillary Documents when executed 
and delivered by Emerson will be, duly authorized, executed, and delivered by Emerson, 
constitutes the legal, valid, and binding obligation of Emerson, and is enforceable as to it in 
accordance with its terms.  Except as set forth in Section 16iii of Emerson’s Disclosure 
Schedules no consent, authorization, approval, order, license, certificate, or permit of or from, or 
declaration or filing with, any federal, state, local, or other Governmental Authority or any court 
or other tribunal is required by Emerson for the execution, delivery, or performance of this 
Agreement or any Ancillary Document by Emerson. Except as set forth in Section 16iii of 
Emerson’s Disclosure Schedules, no consent of any party to any contract, agreement, 
instrument, lease, license, arrangement, understanding, or other Contract to which Emerson is a 
party, or to which it or any of its properties or assets are subject, is required for the execution, 
delivery, or performance of this Agreement or any Ancillary Documents; and the execution, 
delivery, and performance of this Agreement and the Ancillary Documents will not violate, 
result in a breach of, conflict with, or (with or without the giving of notice or the passage of time 
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or both) entitle any party to terminate or call a default under any term of any such contract, 
agreement, instrument, lease, license, arrangement, understanding, or other Contract, or violate 
or result in a breach of any term of the certificate of incorporation (or other charter document) or 
by-laws of Emerson, or violate, result in a breach of, or conflict with any law, rule, regulation, 
Governmental Order, judgment, or decree binding on Emerson or to which any of its properties 
or assets are subject.  

 
iv. Legal Proceedings.  There are no Actions pending or, to Emerson’s knowledge, 

threatened against or by Emerson or any Affiliate of Emerson that challenge or seek to prevent, 
enjoin or otherwise delay the transactions contemplated by this Agreement or that would otherwise 
materially affect Emerson’s ability to perform its obligations pursuant to this Agreement. No event 
has occurred or circumstances exist that may give rise or serve as a basis for any such Action 

v. Full Disclosure.  No representation or warranty by Emerson in this Agreement and 
no statement contained in Emerson’s Disclosure Schedules to this Agreement or any certificate 
or other document furnished or to be furnished to Marlboro pursuant to this Agreement contains 
or will contain as of the Closing any untrue statement of a material fact, nor do they omit, or will 
they omit as of the Closing  any material fact necessary to make the statements contained therein, 
in light of the circumstances in which they are made, not misleading. Emerson acknowledges that 
Marlboro is relying on the representations and warranties of Emerson in entering into this 
Agreement. 

17. Covenants 

A. Conduct of Marlboro Prior to the Closing.  From the date hereof until the Closing 
Date, except as otherwise provided in this Agreement or consented to in writing by Emerson 
(which consent shall not be unreasonably withheld or delayed), Marlboro shall: 

(i)   regularly communicate in good faith with Emerson regarding the operation 
of Marlboro in support of preserving the Transferred Assets and facilitating the transfer of the 
Marlboro programs, Marlboro Students and Marlboro Faculty to Emerson as contemplated by this 
Agreement;   

(ii) use its reasonable diligent efforts to work with its donors to remove all 
restrictions from Marlboro’s restricted endowment funds and gifts; 

(iii) preserve and maintain the Transferred Assets in the same condition as they 
were on the date of this Agreement, ordinary wear and tear excepted; 

(iv) not enter into any new Contract or Lease that would create an Encumbrance 
upon or limit Marlboro’s right to transfer the Transferred Assets, provided however that from the 
date of the mutual execution of this Agreement to the Closing Date, Marlboro may incur liabilities 
in the form of operating expenses, including trade payables and vendor expenses incurred in the 
ordinary course, provided further that Marlboro obtains Emerson’s written consent prior to 
incurring any such expenses in excess of $5,000 in a single transaction; 

(v) not merge or consolidate with any entity; 
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(vi) maintain in effect all Insurance Policies with the same limits of coverage 
which it now carries with respect to the Marlboro Campus and the Transferred Assets; not adjust 
any insurance proceeds or settle any taking claim without Emerson’s prior written consent, which 
consent shall not be unreasonably withheld, conditioned or delayed; 

(vii) not renew or extend any employment agreement; 

(viii) not fail to give notice to Emerson of the commencement of any material 
development to which Marlboro becomes aware; 

(ix) to the extent provided for in this Agreement preserve in force all Permits 
required for the utilization of the Marlboro Campus and the Transferred Assets and assign such 
permits, if assignable, relating to the Transferred Assets on the Closing Date; 

(x) pay the debts, Taxes and other obligations related to the Marlboro Campus 
and the Transferred Assets when due; 

(xi) maintain all Books and Records and documents related to the Marlboro 
Campus and the Transferred Assets; 

(xii) comply in all material respects with all Laws applicable to the ownership of 
the Marlboro Campus and the Transferred Assets; 

(xiii) provide copies to Emerson of any written notices received from 
governmental or quasi-governmental organizations regarding any violations of Laws; 

(xiv) obtain all required approvals to consummate the transactions contemplated 
by this Agreement;   

(xv) not incur any debt in addition to, or in excess of, the debt shown on the 
Schedule of Indebtedness except as expressly authorized by this Agreement; 

(xvi) work cooperatively with the Vermont State Board of Education, and any 
other required federal state or local regulatory body or agency to ensure all student records are 
properly transferred and preserved pursuant to all applicable state and federal laws;  

(xvii) except as otherwise identified in Section 15xv(c) of Marlboro’s Disclosure 
Schedules, terminate all employees and faculty and all employment contracts in accordance with 
applicable law including without limitation satisfying any obligations under the WARN Act (or 
any similar state or local Law); and 

(xviii) take all actions, and do all things necessary to seek forgiveness of the PPP 
Loan based on the eight week spending period requirements (such eight week period having 
expired on or about June 4, 2020), including, without limitation, making such election as may be 
necessary to utilize the eight week protocol, and completing and submitting to the Bank all 
necessary applications and documentation in accordance with the CARES Act and the applicable 
rules and guidance from the U.S. Small Business Administration. 
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  B. Access to Financial Information and Books and Records.  From the date hereof 
until the Closing, Marlboro shall (a) afford Emerson and its Representatives full and free access 
during normal business hours to and the right to inspect all of  the Transferred Assets, Books and 
Records, Contracts and other documents and data related to Marlboro, (b) furnish Emerson and its 
Representatives with such financial, operating and other data and information related to the 
Marlboro as Emerson or any of its Representatives may reasonably request; and (c) instruct the 
Representatives of Marlboro to cooperate with Emerson in its investigation of the Transferred 
Assets, Marlboro Campus and the Assumed Liabilities. No investigation by Emerson or other 
information received by Emerson shall operate as a wavier or otherwise affect any representation, 
warranty or agreement given or made by Marlboro in this Agreement. 

C. No Solicitation of Other Bids. 

(i) Unless this Agreement is terminated, Marlboro shall not, and shall not 
authorize or permit any of its Affiliates or any of its or their Representatives to, directly or 
indirectly, (i) encourage, solicit, initiate, facilitate or continue inquiries regarding an Acquisition 
Proposal for the Transferred Assets; (ii) enter into discussions or negotiations with, or provide any 
information to, any Person concerning a possible Acquisition Proposal for the Transferred Assets; 
or (iii) enter into any agreements or other instruments (whether or not binding) regarding an 
Acquisition Proposal with regard to the Transferred Assets. Marlboro shall immediately cease and 
cause to be terminated, and shall cause its Affiliates and all of its and their Representatives to 
immediately cease and cause to be terminated, all existing discussions or negotiations with any 
Persons conducted heretofore with respect to, or that could lead to, an Acquisition Proposal. For 
purposes hereof, “Acquisition Proposal” means any inquiry, proposal or offer from any Person 
(other than Emerson or any of its Affiliates) relating to the direct or indirect disposition, whether 
by sale, merger or otherwise, of all or any portion of the Transferred Assets. 

(ii) In addition to the other obligations under this Section 17C, Marlboro shall 
promptly, and in any event within three days after receipt thereof by Marlboro or its 
Representatives, advise Emerson orally and in writing of any Acquisition Proposal, any request 
for information with respect to any Acquisition Proposal, or any inquiry with respect to or which 
could reasonably be expected to result in an Acquisition Proposal, the material terms and 
conditions of such request, Acquisition Proposal or inquiry, and the identity of the Person making 
the same. 

(iii) Marlboro agrees that the rights and remedies for noncompliance with this 
Section 17C shall include having such provision specifically enforced by any court having equity 
jurisdiction, it being acknowledged and agreed that any such breach or threatened breach shall 
cause irreparable injury to Emerson and that money damages would not provide an adequate 
remedy to Emerson. 
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  D. Notice of Certain Events. 

(i) From the date hereof until the Closing, Marlboro upon becoming aware of 
any of the following shall promptly notify Emerson in writing of: 

(1) any fact, circumstance, event or action the existence, occurrence or 
taking of which (A) has resulted in, or could reasonably be expected to result in, any 
representation or warranty made by Marlboro hereunder not being true and correct in a 
material manner or (B) has resulted in, or could reasonably be expected to result in, the 
failure of any of the conditions set forth in Section 18B to be satisfied; 

(2) any notice or other communication from any Person alleging that 
the consent of such Person is or may be required in connection with the transactions 
contemplated by this Agreement; 

(3) any notice or other communication from any Governmental 
Authority in connection with the transactions contemplated by this Agreement; and 

(4) any Actions commenced or, to Marlboro’s Knowledge, threatened 
against, relating to or involving or otherwise affecting the Marlboro Campus, the 
Transferred Assets, the Assigned and Assumed Agreements or the Assumed Liabilities 
that, if pending on the date of this Agreement, would have been required to have been 
disclosed pursuant to or that relates to the consummation of the transactions contemplated 
by this Agreement. 

(ii) Emerson’s receipt of information pursuant to this Section 17D shall not 
operate as a waiver or otherwise affect any representation, warranty or agreement given or made 
by Marlboro in this Agreement and shall not be deemed to amend or supplement the Disclosure 
Schedules. 

  E. Employees and Employee Benefits. 

(i) Commencing on or prior to the Closing Date, Marlboro shall terminate all 
employees of Marlboro except those identified in Section 15xvi(c) of Marlboro’s Disclosure 
Schedules. Except as specifically provided in this Agreement, Emerson shall have no obligation 
to offer employment to any individual. Marlboro shall bear any and all obligations and liability 
under the WARN Act resulting from employment losses pursuant to this Section 17E. 

(ii) Marlboro shall be solely responsible, and Emerson shall have no obligations 
whatsoever for, any compensation or other amounts payable to any current or former employee, 
officer, director, trustee, tenured or adjunct professor or teacher, staff,  independent contractor or 
consultant of Marlboro, including, without limitation, hourly pay, commission, bonus, salary, 
accrued vacation, fringe, pension or profit sharing benefits or severance pay for any period relating 
to the service with Marlboro at any time on or prior to the Closing Date and the Creditors’ Trustee 
shall pay all such amounts not paid at or prior to the Closing Date in accordance with Creditors’ 
Trust Agreement from funds delivered to the Creditors’ Trust by Marlboro at Closing.   
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(iii) Marlboro shall remain solely responsible for the satisfaction of all claims 
for medical, dental, life insurance, health (including, specifically, “COBRA” coverage), accident 
or disability benefits brought by or in respect of current or former employees, officers, directors, 
trustees, independent contractors or consultants of Marlboro or the spouses, dependents or 
beneficiaries thereof, which claims relate to events occurring on or prior to the Closing Date. 
Marlboro also shall remain solely responsible for all worker’s compensation claims of any current 
or former employees, officers, directors, trustees, independent contractors or consultants of 
Marlboro which relate to events occurring on or prior to the Closing Date. Marlboro shall pay, 
cause to be paid, or make available all such amounts to the appropriate persons as and when due. 

(iv) To the extent required by the applicable plan document or applicable law, 
Marlboro shall cause the account balances under its defined contribution retirement plan of 
employees who become employed by Emerson, or an Affiliate of Emerson, in connection with the 
transactions contemplated by this Agreement, to be fully vested to the extent not already vested as 
of the Closing Date.  Effective as soon as reasonably practicable following the Closing Date, 
Marlboro, or any applicable Affiliate or authorized representative, shall effect a transfer of assets 
and liabilities (including outstanding loans) from the defined contribution retirement plan that it 
maintains to the defined contribution retirement plan maintained by Emerson with respect to those 
employees of Marlboro who become employed by Emerson, or an Affiliate of Emerson, in 
connection with the transactions contemplated by this Agreement. Any such transfer shall be in an 
amount sufficient to satisfy Section 414(l) of the Code. Such transferred employees’ accounts shall 
be credited with any Marlboro contributions due for the portion of the year before such transfer of 
accounts, and shall be credited without regard to any end-of-year or other service conditions for 
such contributions. 

 F. Confidentiality.   From and after the Closing if Emerson or Marlboro are compelled 
to disclose any information by judicial or administrative process (excluding public records request 
provided to Emerson under applicable Law) or by other requirements of Law regarding this 
Agreement, Emerson or Marlboro shall promptly notify the other Party in writing and shall 
disclose only that portion of such information which Emerson or Marlboro is advised by its counsel 
in writing is legally required to be disclosed or necessary or appropriate to obtain the requisite 
approvals by each applicable Governmental Authority of the transactions contemplated herein.  

  G. Third Party Consents.  To the extent that Marlboro’s rights under any Assigned 
Contract, Assigned Lease or Permit constituting a Transferred Asset, or any other Transferred 
Asset, may not be assigned to Emerson without the consent of another Person which has not been 
obtained, this Agreement shall not constitute an agreement to assign the same if an attempted 
assignment would constitute a breach thereof or be unlawful, and Marlboro, at its expense, shall 
use its reasonable best efforts to obtain any such required consent(s) as promptly as possible. If 
any such consent shall not be obtained or if any attempted assignment would be ineffective or 
would impair Emerson’s rights under the Transferred Asset in question so that Emerson would not 
in effect acquire the benefit of all such rights, Marlboro, to the maximum extent permitted by law 
and the Transferred Asset, shall act after the Closing as Emerson’s agent in order to obtain for it 
the benefits thereunder and shall cooperate, to the maximum extent permitted by Law and the 
Transferred Asset, with Emerson in any other reasonable arrangement designed to provide such 
benefits to Emerson. 



 

40 
 

H. Student Records.  Emerson agrees to comply with 16 V.S.A. §175 as the 
repository of the Marlboro Student Records. 

I Contract and Lease Termination; sales of Tangible Assets.  The Parties 
acknowledge that the amount of Marlboro Funds transferred to Emerson at or after the 
Closing will, in part, be affected by (i) Marlboro’s contractual obligations after the Closing 
and (ii) proceeds received from the sale by Marlboro after the Closing of any tangible assets 
not transferred to Emerson.  Marlboro and Emerson agree to work collaboratively with the 
goal of terminating any such contractual obligations and, other than with respect to the 
Archival Materials and the Real Estate Related Tangible Personal Property, selling such 
tangible assets (when such are no longer necessary for the continued operation of Marlboro 
after the Closing) as soon as practicable in order to minimize liability with respect to such 
contractual obligations, or maximize sales proceeds of such tangible assets.  Marlboro shall 
keep Emerson informed as to the progress of negotiations with respect to the foregoing. 

J. Governmental Approvals and Consents. 

 
(i) Each party hereto shall, as promptly as possible, (i) make, or cause to be 

made, all filings with and submissions required under any Law applicable to such party or any of 
its Affiliates to; and (ii) use reasonable best efforts to obtain, or cause to be obtained, all consents, 
authorizations, orders and approvals from, all Governmental Authorities, that may be or become 
necessary for its execution and delivery of this Agreement and the performance of its obligations 
pursuant to this Agreement and the Ancillary Documents. Each party shall cooperate fully with 
the other party and its Affiliates in promptly seeking to obtain all such consents, authorizations, 
orders and approvals, including without limitation, taking the actions describe in Appendix C. The 
Parties hereto shall not willfully take any action that will have the effect of delaying, impairing or 
impeding the receipt of any required consents, authorizations, orders and approvals. 

(ii) Marlboro and Emerson shall use diligent efforts to give all notices to, and 
obtain all consents from, all third parties that are necessary to consummate this Agreement. 

(iii) Without limiting the generality of the parties’ undertakings pursuant to 
subsections (i) and (ii) above, each of the parties hereto shall use all reasonable best efforts to: 

(1) respond to any inquiries by any Governmental Authority regarding 
the transactions contemplated by this Agreement or any Ancillary Document; 

(2) avoid the imposition of any order or the taking of any action that 
would restrain, alter or enjoin the transactions contemplated by this Agreement or any 
Ancillary Document; and 

(3) in the event any Governmental Order adversely affecting the ability 
of the parties to consummate the transactions contemplated by this Agreement or any 
Ancillary Document has been issued, to have such Governmental Order vacated or lifted. 

(iv) All analyses, appearances, meetings, discussions, presentations, 
memoranda, briefs, filings, arguments, and proposals made by or on behalf of either party before 
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any Governmental Authority or the staff or regulators of any Governmental Authority, in 
connection with the transactions contemplated hereunder (but, for the avoidance of doubt, not 
including any interactions between Marlboro or Emerson with Governmental Authorities in the 
ordinary course, any disclosure which is not permitted by Law or any disclosure containing 
confidential information) shall be disclosed to the other party hereunder in advance of any filing, 
submission or attendance, it being the intent that the parties will consult and cooperate with one 
another, and consider in good faith the views of one another, in connection with any such analyses, 
appearances, meetings, discussions, presentations, memoranda, briefs, filings, arguments, and 
proposals.  Each Party shall give notice to the other Party with respect to any meeting, discussion, 
appearance or contact with any Governmental Authority or the staff or regulators of any 
Governmental Authority, with such notice being sufficient to provide the other party with the 
opportunity to attend and participate in such meeting, discussion, appearance or contact. 

K. Endowment.  Marlboro agrees to take all action necessary, including but not limited 
to commencing all judicial and regulatory actions, to cause the transfer to Emerson at the Closing of 
Marlboro’s endowment and other investment assets.  Subject to all applicable Laws, Marlboro agrees 
to not take any action to cause the transfer of the endowment and investment assets to any party other 
than Emerson; Marlboro shall join with Emerson to cause the transfer of such endowment and 
investment assets to Emerson free and clear of any claims, restrictions, or other Encumbrances other 
than Permitted Liens. 

  L. Post-Closing Transfers.  From and after the Closing, if Marlboro receives or 
collects any funds relating to any Transferred Asset or that otherwise would be deemed to be 
Marlboro Funds if such had been received prior to the Closing, including without limitation 
payment of donations or bequests), Marlboro shall remit such funds to Emerson within five (5) 
Business Days after its receipt thereof.  From and after the Closing, if Emerson receives or collects 
any funds relating to any Excluded Asset (including without limitation Archival Materials, Real 
Estate Related Tangible Personal Property, and other tangible assets referred to in Section 17I 
above), Emerson shall remit any such funds to Marlboro within five (5) Business Days after its 
receipt thereof. 

M. Marlboro Website. Emerson agrees to maintain, from the Closing until the 
third anniversary of the Closing Date, the Marlboro.edu domain email functionality for Marlboro 
students, alumni, student/alumni groups, and faculty who had @marlboro.edu email accounts as 
of the Closing Date. 

  N. Fundraising. From and after the date hereof and until the Closing, Marlboro shall 
use its good faith efforts to solicit and collect donations and bequests, consistent with the manner, 
effort, and methods utilized by it in its customary past fundraising efforts. 

  O. Closing Conditions.  From the date hereof until the Closing, each party hereto shall 
use reasonable best efforts to take such actions as are necessary to expeditiously satisfy the closing 
conditions set forth in this Agreement. 

  P. Public Announcements.  Unless otherwise required by applicable Law, no party to 
this Agreement shall make any public announcements in respect of this Agreement or the 
transactions contemplated hereby or otherwise communicate with any news media, students, 
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faculty or employee without the prior written consent of the other party (which consent shall not 
be unreasonably withheld or delayed), and the parties shall cooperate as to the timing and contents 
of any such announcement. 

 18. Closing Conditions 

  A. Conditions to Obligations of All Parties.  The obligations of each Party to 
consummate the transactions contemplated by this Agreement shall be subject to the fulfillment, 
at or prior to the Closing, of each of the following conditions: 

(i) The filings of Emerson and/or Marlboro pursuant to any required 
governmental law or regulation, shall have been made and any applicable waiting period and any 
extensions thereof shall have expired or been terminated;  

(ii) No Governmental Authority shall have enacted, issued, promulgated, 
enforced or entered any Governmental Order which is in effect and has the effect of making the 
transactions contemplated by this Agreement illegal  or otherwise prohibited  or causing any of 
the transactions contemplated hereunder to be rescinded following completion thereof;  

(iii) Marlboro shall have received all consents, authorizations, orders and 
approvals from the Governmental Authorities, as applicable to it, referred to in Section 17J and 
Emerson shall have received all consents, authorizations, orders and approvals from the 
Governmental Authorities, as applicable to it, referred to in Section 17J, in each case, in form and 
substance reasonably satisfactory to Emerson and Marlboro, and no such consent, authorization, 
order and approval shall have been revoked; and 

(iv) No Action shall have been commenced against any of the Parties, which 
would prevent the Closing. No injunction or restraining order shall have been issued by any 
Governmental Authority, and be in effect, which restrains or prohibits any transaction 
contemplated hereby.  No petition has been filed by or against the Parties under the federal 
Bankruptcy Code or any similar state or federal Law, whether now or hereafter existing. 

  B. Conditions to Obligations of Emerson.  The obligations of Emerson to consummate 
the transactions contemplated by this Agreement shall be subject to the fulfillment or Emerson’s 
waiver, at or prior to the Closing, of each of the following conditions: 

(i) Each of the representations and warranties of Marlboro contained in this 
Agreement, the Ancillary Documents and any certificate or other writing delivered pursuant hereto 
shall be true and correct in all respects (in the case of any representation or warranty qualified by 
materiality) or in all material respects (in the case of any representation or warranty not qualified 
by materiality) on and as of the date hereof and on and as of the Closing Date with the same effect 
as though made at and as of such date (except those representations and warranties that address 
matters only as of a specified date, the accuracy of which shall be determined as of that specified 
date in all respects);  

(ii) Marlboro shall have duly performed and complied in all material respects 
with all agreements, covenants and conditions required by this Agreement and each of the 
Ancillary Documents to be performed or complied with by it prior to or on the Closing Date, 
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provided, that, with respect to agreements, covenants and conditions that are qualified by 
materiality, Marlboro shall have performed such agreements, covenants and conditions, as so 
qualified, in all respects;   

(iii) The value of the Closing Assets shall not be less than the Closing Asset 
Target Amount; 

(iv) The Campus shall have been sold to a third party and Marlboro shall have 
received all payments therefor; 

(v) Marlboro shall have delivered to Emerson duly executed counterparts to the 
Ancillary Documents and copies of any other Marlboro Closing Deliverables; and 

(vi) Marlboro demonstrates that during the eight week period after Marlboro 
received the first disbursement of the PPP Loan that it spent proceeds of the PPP Loan only on 
forgivable costs in a manner consistent with the criteria and preconditions necessary to entitle it to 
forgiveness of the amount of the PPP Loan based on the terms of the CARES Act and the rules 
and guidance that were available from the U.S. Small Business Administration at the time of the 
expenditures. 

  C. Conditions to Obligations of Marlboro.  The obligations of Marlboro to 
consummate the transactions contemplated by this Agreement shall be subject to the fulfillment or 
Marlboro’s waiver, at or prior to the Closing, of each of the following conditions: 

(i) Each of the representations and warranties of Emerson contained in this 
Agreement, the Ancillary Documents and any certificate or other writing delivered pursuant hereto 
shall be true and correct in all respects (in the case of any representation or warranty qualified by 
materiality) or in all material respects (in the case of any representation or warranty not qualified 
by materiality) on and as of the date hereof and on and as of the Closing Date with the same effect 
as though made at and as of such date (except those representations and warranties that address 
matters only as of a specified date, the accuracy of which shall be determined as of that specified 
date in all respects); 

(ii) Emerson shall have duly performed and complied in all material respects 
with all agreements, covenants and conditions required by this Agreement and each of the 
Ancillary Documents to be performed or complied with by it prior to or on the Closing Date; 
provided, that, with respect to agreements, covenants and conditions that are qualified by 
materiality, Emerson shall have performed such agreements, covenants and conditions, as so 
qualified, in all respects; 

(iii) No injunction or restraining order shall have been issued by any 
Governmental Authority, and be in effect, which restrains or prohibits any material transaction 
contemplated hereby; and  

(iv) Emerson shall have delivered to Marlboro duly executed Ancillary 
Documents and copies of any other Emerson Closing Deliverables. 
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19. Rights to Termination.   

A. Termination.  This Agreement may be terminated at any time prior to the 
Closing: 

(i) by the express mutual written consent of Marlboro and Emerson 
and signed by an authorized officer or each of Marlboro and Emerson; 

(ii) by Emerson or Marlboro in the event that there shall be any Law 
that makes consummation or the transactions contemplated by this Agreement illegal or 
otherwise prohibited;  

(iii) by Emerson or Marlboro in the event that any Governmental 
Authority shall have issued a Governmental Order restraining or enjoining the transactions 
contemplated by this Agreement, and such Governmental Order shall have become final and 
non-appealable;   

(iv) by Emerson or Marlboro in the event all applicable approvals, 
consents and or orders have not been granted by a Governmental Authority by July 31, 2020, if 
such approval, consent or order is necessary for this transaction to proceed;  

(v) by Emerson by written notice to Marlboro if any of the conditions 
set forth in Sections 18A or 18B shall not have been, or if it becomes apparent that any of such 
conditions will not be, fulfilled by July 31, 2020, unless such failure shall be due to the failure of 
Emerson to perform or comply with any of the covenants, agreements or conditions hereof to be 
performed or complied with by it prior to the Closing; or 

(vi) by Marlboro by written notice to Emerson if any of the conditions 
set forth Sections 18A or 18C shall not have been, or if it becomes apparent that any of such 
conditions will not be, fulfilled by July 31, 2020, unless such failure shall be due to the failure of 
Marlboro to perform or comply with any of the covenants, agreements or conditions hereof to be 
performed or complied with by it prior to the Closing. 

B. Effect of Termination. If this Agreement is terminated as described in 
Section 19A, this Agreement shall become null and void and of no further force and effect and 
there shall be no liability on the part of any Party or any of its Affiliates, directors, trustees, 
officers, shareholders, partners, members or Representatives, except (i) that the provisions of 
Sections 6, 7A (other than the last sentence), and this Section 19B shall survive termination, and 
(ii) following the termination of this Agreement, nothing herein shall relieve any Party from 
liability for any intentional and material breach of this Agreement.  Each Party (the “Recipient”) 
shall promptly cause to be returned to the other Party (the “Discloser”) or its designated 
Representatives all documents and information obtained from the Discloser in connection with 
this Agreement and all documents and information obtained from the Discloser in connection 
with each Party’s investigation of the other Party, including any copies made by Recipient or its 
Representatives of any such documents or information and take all other such action as required 
to protect confidential information of the other Party. 

 20. Notices 
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All notices, requests, consents, claims, demands, waivers and other communications 
hereunder shall be in writing and shall be deemed to have been given (a) when delivered by hand 
(with written confirmation of receipt); (b) when received by the addressee if sent by a nationally 
recognized overnight courier (receipt requested); (c) on the date sent by facsimile or e-mail of a 
PDF document (with confirmation of transmission) if sent during normal business hours of the 
recipient, and on the next day if sent after normal business hours of the recipient or (d) on the 
third day after the date mailed, by certified or registered mail, return receipt requested, postage 
prepaid. Such communications must be sent to the respective parties at the following addresses 
(or at such other address for a party as shall be specified in a notice given in accordance with this 
Section 20): 

 

If to Emerson: 
 
Emerson College 
Attn: Paul Dworkis, Vice President of 

 Administration and Finance 
120 Boylston Street 
Boston, MA 02116 
Email: paul_dworkis@emerson.edu  

with a copy to: 
 
Holland & Knight LLP 
Attn: Paul Lannon, Esq. 
10 St. James Avenue, 11th Floor 
Boston, MA 02116 
Email: paul.lannon@hklaw.com  

 

If to Marlboro: 
 
Marlboro College 
Attn: President  
2582 South Road 
Marlboro, VT 05344 
Email: kevin@marlboro.edu  

 

 

with a copy to: 
 
Dinse P.C. 
Attn:  Jeff McMahan 
209 Battery Street 
P.O. Box 988 
Burlington, VT 05402-0988 
Email: jmcmahan@dinse.com 
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21. Interpretation 

 For purposes of this Agreement, (a) the words “include,” “includes” and “including” 
shall be deemed to be followed by the words “without limitation”; (b) the word “or” is not 
exclusive; and (c) the words “herein,” “hereof,” “hereby,” “hereto” and “hereunder” refer to this 
Agreement as a whole. Unless the context otherwise requires, references herein: (x) to Articles, 
Sections, Disclosure Schedules and Exhibits mean the Articles and Sections of, and Disclosure 
Schedules and Exhibits attached to, this Agreement; (y) to an agreement, instrument or other 
document means such agreement, instrument or other document as amended, supplemented and 
modified from time to time to the extent permitted by the provisions thereof and (z) to a statute 
means such statute as amended from time to time and includes any successor legislation thereto 
and any regulations promulgated thereunder. This Agreement shall be construed without regard 
to any presumption or rule requiring construction or interpretation against the party drafting an 
instrument or causing any instrument to be drafted. The Disclosure Schedules and Exhibits 
referred to herein shall be construed with, and as an integral part of, this Agreement to the same 
extent as if they were set forth verbatim herein. 

22. Headings   

The headings in this Agreement are for reference only and shall not affect the 
interpretation of this Agreement. 
 
 23. Miscellaneous  
 
 This Agreement shall bind and inure to the benefit of the Parties and their respective 
successors and permitted assigns; except that neither Party may assign or otherwise transfer this 
Agreement, by operation of law or otherwise (including by merger, reorganization, 
consolidation, change of control, or sale of all or substantially all of the Party’s assets to which 
this Agreement pertains), without written consent of the other Party.  Any assignment or transfer 
of this Agreement in violation of the foregoing shall be null and void.  This Agreement will be 
interpreted and construed in accordance with the laws of the Commonwealth of Massachusetts, 
without regard to conflict of law principles.  This Agreement contains the entire agreement 
between the Parties and supersedes all prior written and oral agreements between the Parties, 
including but not limited to the Term Sheet and Prior NDA.  If a court or other body of 
competent jurisdiction finds any provision of this Agreement, or portion thereof, to be invalid or 
unenforceable, such provision will be enforced to the maximum extent permissible so as to effect 
the intent of the Parties, and the remainder of this Agreement will continue in full force and 
effect.  No provision of this Agreement may be waived except by a writing executed by the Party 
against whom the waiver is to be effective.  A Party’s failure to enforce any provision of this 
Agreement shall neither be construed as a waiver of the provision nor prevent the Party from 
enforcing any other provision of this Agreement.  No provision of this Agreement may be 
amended or otherwise modified except by a writing signed by the Parties to this Agreement.  The 
Parties may execute this Agreement in counterparts, each of which shall be deemed an original, 
but all of which together constitute one and the same agreement.  This Agreement may be 
delivered by email or facsimile transfer, and pdf or facsimile copies of executed signature pages 
shall be binding as originals.  
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24. No Third-Party Beneficiaries   
 
This Agreement is for the sole benefit of the Parties hereto and their respective successors 

and permitted assigns and nothing herein, express or implied, is intended to or shall confer upon 
any other Person or entity (including, without limitation, any student, faculty member, or other 
employee or contractor of Marlboro) any legal or equitable right, benefit or remedy of any nature 
whatsoever under or by reason of this Agreement. 

 
[Signature Page to Follow] 

 
   

  





 

 
 

APPENDIX A 

 
TERMS AND CONDITIONS OF MARLBORO FACULTY APPOINTMENT 

 
1. Emerson will honor all tenure appointments of Marlboro Faculty, with tenure-track 
faculty resetting their tenure clock as they enter Emerson.  All tenure-track faculty will be 
eligible for the nexus mentoring and faculty development funds provided currently under 
Emerson’s Faculty Handbook and could be eligible for early tenure based on their third-year and 
fourth-year reviews. 
 
2. All tenured Marlboro Faculty will enter Emerson at the Associate Professor rank and will 
be eligible for promotion to full Professor after five years in accordance with the Faculty 
Handbook.   
 
3. Many Marlboro Faculty will enter Emerson with a primary appointment within the 
Institute.  Some Marlboro Faculty may have their primary appointment in the discipline-based 
departments (e.g., the performing arts department (PA), the visual and media arts department 
(VMA), and the writing, literature, and publishing department (WLP)).  A list of Marlboro 
Faculty and the locus of their appointment is attached to this Appendix A.  Marlboro Faculty 
who have their primary appointment in a discipline-based department will be affiliated with the 
Institute, may teach courses cross-registered to the Institute and are welcome to take part in the 
Liberal Arts Council. 
 
4. Tenured Marlboro Faculty will all start at Emerson at a salary level of $[_______] per 
year and will thereafter (during the term of the ECCAAUP collective bargaining agreement) 
receive cost-of-living increases in accordance with section 15.2 of  the collective bargaining 
agreement.  Notwithstanding the foregoing, given the uncertainty surrounding the COVID-19 
global pandemic, Emerson may find it necessary to negotiate with the Emerson faculty union 
changes to salaries and benefits of Emerson faculty generally, and such changes will also apply 
to Marlboro Faculty, notwithstanding the terms of this Agreement or of the template appointment 
letters.  With respect to promotion to full professor, tenured Marlboro Faculty may, in addition to 
research/creative work completed at Emerson, include work that was published during the 
transitional academic year 2019-2020 for full consideration.  All other research/creative work 
completed since tenure but before academic year 2019-2020 may be considered in a dossier for 
promotion as evidence of coherence and trajectory, but not as items toward a productivity (i.e., 
quantity) standard. All tenured Marlboro Faculty will be governed by the tenure and promotion 
standards of their department and terms of their appointment letter.  
 
5. Tenure-track Marlboro Faculty will begin at “year zero” on the Emerson salary model, 
consistent with their tenure clock reset, at a salary level of $[_______] per year and will 
thereafter (during the term of the ECCAAUP collective bargaining agreement and until their 
tenure or promotion or their terminal year) receive cost-of-living increases in accordance with 
section 15.2 of  the collective bargaining agreement.  Notwithstanding the foregoing, given the 
uncertainty surrounding the COVID-19 global pandemic, Emerson may find it necessary to 
negotiate with the Emerson faculty union changes to salaries and benefits of Emerson faculty 



 

 

generally, and such changes will also apply to Marlboro Faculty, notwithstanding the terms of 
this Agreement or of the template appointment letters.  Since tenure-track faculty are starting 
their tenure clock over, none of their Marlboro work will count towards promotion or tenure. All 
tenure-track Marlboro faculty will be governed by the tenure and promotion standards of their 
department and provided with their appointment letter.  
 
6. The only applicable exceptions to Emerson’s obligation to appoint Tenured Marlboro 
Faculty and Tenure-track Marlboro Faculty shall be any prior egregious conduct, such as sexual 
harassment, sexual misconduct, commission of a crime, plagiarism, embezzlement, fraud, breach 
of fiduciary or other duty owed Marlboro, or other serious misconduct. 
 
 
 
 
The template forms of appointment letters  are attached hereto as Attachment 1. 
 
 
  



 

 

List of Marlboro Faculty and Appointments 

See attached.   
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APPENDIX A – ATTACHMENT 1 
 
Template for Assistant Professors, on letter-head: 
 
DATE, 2020 
 
Dear         : 
 
On my recommendation and that of the provost, I am pleased to offer you an appointment to the faculty 
of Emerson College for the 2020-2021 academic year at the rank of Assistant Professor in the [UNIT]. 
This appointment begins on August 20, 2020 and concludes on August 31, 2021.  Your base salary will 
be $[_______] for the nine-month academic year, which will be paid in twenty-five semi-monthly 
installments beginning on August 30, 2020.  Given the uncertainty surrounding the COVID-19 global 
pandemic, Emerson may find it necessary to negotiate with the Emerson faculty union changes to salaries 
and benefits of Emerson faculty generally, and such changes will apply to you, notwithstanding the terms 
of this appointment letter.  For the same reasons, Emerson may find it necessary to alter its academic 
calendar, alter the start dates or modality of teaching (on-line versus in person) and take other actions 
with respect to, or that may affect Emerson faculty generally (including, without limitation, lay-off or 
furloughs), and such alterations or actions will also apply to you, notwithstanding the terms of this 
appointment letter. 
 
You will be eligible to receive annual re-appointments in this faculty position.  After your fifth year of full-time 
faculty status, you will become eligible for your tenure review in the [UNIT] during the 2025-2026 academic 
year.  The departmental standards for tenure and promotion for the [UNIT] put into effect in December 2017, 
are available at this link:  https://www2.emerson.edu/academic affairs/promotion tenure standards. If
you elect not to go up for tenure, or if the College does not award you tenure, then the 2026 2027
academic year will be your terminal year at the College.
 
By accepting a full-time appointment to the College, you are committing to be full-time in the most inclusive 
sense; you will give the College your primary professional commitment and will arrange outside obligations, 
financial interests and activities so as not to conflict or interfere with your commitment to the College.  
Emerson expects that full-time faculty teach in-residence on the Boston campus or online.  I must advise you 
of Emerson’s policy, as provided in the ECCAAUP Collective Bargaining Agreement, art. 13.3.2, that 
Emerson faculty may not hold a full-time or part-time teaching position outside the College during the 
academic year, except pursuant to a Professional or Special leave approved in advance.   
 
This appointment is subject to all rules, regulations and policies of the College. As an Assistant Professor 
on the tenure track, you are eligible for benefits as detailed in the current ECCAAUP Collective 
Bargaining Agreement (August 2018).  Emerson provides benefits-eligible faculty with highly 
competitive and comprehensive benefit programs that enable you to invest in your health and well-being, 
participate in our retirement program, and plan for your financial future. A summary of Benefits for Full-
Time Faculty Governed by the ECCAAUP Collective Bargaining Agreement, which describes the 
College’s benefits program administered through the Office of Human Resources, is available at this link: 
https://hr.emerson.edu/hc/en-us/articles/360020935234-Full-Time-Tenure-Tenure-Track-Faculty.  In 
compliance with Article 5.1 of the ECCAAUP contract, a dues deduction form for ECCAAUP 
membership will be emailed to you over the summer, should you wish to join the ECCAAUP. 
 
Each tenure-line faculty member is expected to perform teaching, research and service duties.  Your 
primary teaching responsibilities are in the areas of   [TEACHING AREAS].  Teaching assignments may 
include introductory, intermediate, or advanced courses, [ANY ADDITIONAL INFO] as the demands of 



 

 

course registration and scheduling may require.  Your duties in the first year include teaching and 
maintaining an active program of research.  The normal teaching workload is set forth in Article 13.2 of 
the ECCAAUP Collective Bargaining Agreement (August 2018), and the faculty workload policies are 
set forth in Section 14 of the Emerson College Faculty Handbook (available on the web at 
http://www.emerson.edu/sites/default/files/Files/Academics/academic-affairs-faculty-handbook.pdf).  In 
essence, the standard workload for Assistant Professors is five classes per academic year with a sixth 
equivalency given for research or scholarly and creative work.  Because of the unique nature of this 
transition, however, there may be some variability in course assignments during the 2020-21 academic 
year, as circumstances may require. 
 
While first-year faculty are exempt from committee service, there are numerous other service activities 
available that introduce you to colleagues and to the College, such as events for prospective and accepted 
students; new student and/or transfer student orientations; parent's weekend events; assessing Marlboro 
student individually designed interdisciplinary program proposals and projects; and alumni events.   
 
An integral part of your appointment is annual attendance at the Faculty Institute and participation in the 
New Faculty Orientation (dates will be forthcoming), as well as completion of a designated Title IX 
training.  Currently, the training course is an online program from the vendor EverFi.  In addition, you are 
expected to attend Faculty Assembly, monthly [UNIT] meetings, and [IF APPLICABLE: Liberal Arts 
Council meetings that convene once or twice a semester]. 
 
Emerson College is required by federal law to verify the identity and work authorization of all new 
employees. You will be asked by a representative of the College to complete the Form I-9 (Employment 
Verification Form) no later than the close of business on the 3rd day after your start date. Accordingly, 
this offer is also contingent upon presentation of appropriate evidence of your identity and authorization 
to work for the College. Failure to satisfy this requirement is grounds for withdrawal of the offer and/or 
termination of employment at the College. Upon acceptance of this offer, the College will assess any 
potential needs for employment sponsorship and, if necessary and proper, sponsor you for the appropriate 
nonimmigrant visa category (i.e., H-1B, TN, O-1, etc.).  If you are residing abroad, you will also be 
required to apply for the appropriate nonimmigrant visa at a U.S. Consulate.  It is your responsibility to 
obtain all required visas in a timely fashion.  If your entry and start date with Emerson are delayed 
because of the lack of a required visa, Emerson may withdraw of your offer and/or terminate your 
employment at the College.  
 
This offer letter is also contingent on verification of conferral of the highest degree on your curriculum 
vita.  Upon onboarding in our Workday system, you will be contacted via email by Accurate, our 
education check vendor, to verify your highest degree earned.  Please be sure to list only your highest 
degree. 
 
The College will provide you with shared office space, including access to a telephone and a printer.  It is 
our understanding that you will bring your own computer.  If you need particular hardware or software 
that is not standard to Emerson College, please let me know so we can explore options to accommodate 
your research needs.  In addition, you will be given $2,500 per year in faculty development funds which 
will be administered by the [UNIT].  You can view the Annual Report of Campus Security and Crime 
Statistics on the web at http://www.emerson.edu/about-emerson/offices-departments/police/clery-report. 
 
As a leader in arts and communication, Emerson is committed to academic excellence.  You will find 
Emerson to be a welcoming diverse community that values inclusive excellence, global and civic 
engagement, and innovation.  Your responsibilities to the College are full-time in the most inclusive sense, 
and I hope that you will participate in the rich campus and cultural opportunities available. 
 



 

 

Your colleagues in the [UNIT] and across the College are eager for you to join the Emerson faculty next 
year, as am I.  We look forward to welcoming you to the Emerson community and hope you will accept 
this offer of employment. 
 
Should you have any questions about this offer, please do not hesitate to contact me at  
(617) 824-8756. 
 
Sincerely, 
 
 
 
Dean of  
 
cc: M. Lee Pelton, President 
 Michaele Whelan, Provost  
 Anne Doyle, Assistant Vice President for Academic Affairs 
 Ann-Marie Driscoll: Director, Compensation & Benefits 

Matthew Finn, Assistant Director of Faculty Administration and Information 
 

 
 
 
 
 
 
 
 
 
 
  



 

 

Template for Associate Professors, on letter-head: 
 
[DATE], 2020 
 
Dear        : 
 
On my recommendation and that of the provost, I am pleased to offer you an appointment to the faculty of 
Emerson College for the 2020-2021 academic year at the rank of Associate Professor with tenure in the  
[UNIT].  This appointment begins on August 20, 2020 and concludes on August 31, 2021.  Your base 
salary for the nine-month academic year will be will be $[_______], paid in twenty-five semi-monthly 
installments beginning on August 30, 2020.  Given the uncertainty surrounding the COVID-19 global 
pandemic, Emerson may find it necessary to negotiate with the Emerson faculty union changes to salaries 
and benefits of Emerson faculty generally, and such changes will apply to you, notwithstanding the terms 
of this appointment letter.  For the same reasons, Emerson may find it necessary to alter its academic 
calendar, alter the start dates or modality of teaching (on-line versus in person) and take other actions with 
respect to, or that may affect Emerson faculty generally (including, without limitation, lay-off or 
furloughs), and such alterations or actions will also apply to you, notwithstanding the terms of this 
appointment letter. 
 
You will be eligible to receive annual re-appointments in this faculty position.  In accordance with the Faculty 
Handbook, section 11.1.1.3, after your fifth year as an Associate Professor at the College, you will become 
eligible to apply for promotion to Professor in the [UNIT].  In addition to research/creative work completed at 
Emerson, which is the focus of the dossier, you may also include work that was published during the 
transitional academic year 2019-20 for full consideration.  All other research/creative work completed since 
tenure but before academic year 2019-2020 may be considered in a dossier for promotion as evidence of 
coherence and trajectory, but not as items toward a productivity (i.e. quantity) standard.  The departmental 
standards for tenure and promotion for the [UNIT], put into effect in December 2017, are available at this 
link:  https://www2.emerson.edu/academic-affairs/promotion-tenure-standards .   
 
By accepting a full-time appointment to the College, you are committing to be full-time in the most inclusive 
sense; you will give the College your primary professional commitment and will arrange outside obligations, 
financial interests and activities so as not to conflict or interfere with this commitment to the College.  It is 
expected that full-time faculty teach in-residence on the Boston campus or online.  I must advise you of 
Emerson’s policy, as provided in the ECCAAUP Collective Bargaining Agreement, art. 13.3.2, that Emerson 
faculty may not hold a full-time or part-time teaching position outside the College during the academic year, 
except pursuant to a Professional or Special leave approved in advance.   
 
This appointment is subject to all rules, regulations and policies of the College.  As an Associate 
Professor, you are eligible for benefits as detailed in the current ECCAAUP Collective Bargaining 
Agreement (August 2018).  Emerson provides benefits-eligible faculty with highly competitive and 
comprehensive benefit programs that enable you to invest in your health and well-being, participate in our 
retirement program, and plan for your financial future.  A summary of Benefits for Full-Time Faculty 
Governed by the ECCAAUP Collective Bargaining Agreement, which describes the College’s benefits 
program administered through the Office of Human Resources, is available at this link: 
https://hr.emerson.edu/hc/en-us/articles/360020935234-Full-Time-Tenure-Tenure-Track-Faculty.  In 
compliance with Article 5.1 of the ECCAAUP contract, a dues deduction form for ECCAAUP 
membership will be emailed to you over the summer, should you wish to join the ECCAAUP. 
 
Each tenure-line faculty member is expected to perform teaching, research and service duties.  Your 
primary teaching responsibility is in the area of [TEACHING AREA].  Teaching assignments may 
include introductory, intermediate, or advanced courses, [ANY ADDITIONAL INFO] as the demands of 



 

 

course registration and scheduling may require.  Your duties in the first year include teaching, 
maintaining an active program of research, and service.  The normal teaching workload is set forth in 
Article 13.2 of the ECCAAUP Collective Bargaining Agreement (August 2018), and the faculty workload 
policies are set forth in Section 14 of the Emerson College Faculty Handbook (available on the web at 
http://www.emerson.edu/sites/default/files/Files/Academics/academic-affairs-faculty-handbook.pdf).  In 
essence, the standard workload for Associate Professors is five classes per academic year with a sixth 
equivalency given for research or scholarly and creative work.  Because of the unique nature of this 
transition, however, there may be some variability in course assignments during the 2020-21 academic 
year, as circumstances may require. 
 
An integral part of your appointment is annual attendance at the Faculty Institute and participation in the 
New Faculty Orientation (dates will be forthcoming), as well as completion of a Title IX training course.  
Currently, the training course is an online program from the vendor EverFi.  In addition, you are expected 
to attend Faculty Assembly and monthly department meetings.  
 
Emerson College is required by federal law to verify the identity and work authorization of all new 
employees. You will be asked by a representative of the College to complete the Form I-9 (Employment 
Verification Form) no later than the close of business on the 3rd day after your start date. Accordingly, 
this offer is contingent upon presentation of appropriate evidence of your identity and authorization to 
work for Emerson College. Failure to satisfy this requirement is grounds for withdrawal of the offer 
and/or termination of employment at Emerson College. Upon acceptance of this offer, the College will 
assess any potential needs for employment sponsorship and, if necessary and proper, sponsor you for the 
appropriate nonimmigrant visa category (i.e., H-1B, TN, O-1, etc.).  If you are residing abroad, you will 
be required to also apply for the appropriate nonimmigrant visa at a U.S. Consulate.  It is your 
responsibility to obtain all required visas in a timely fashion.  If your entry and start date with Emerson 
are delayed because of the lack of a required visa, Emerson may withdraw of your offer and/or terminate 
your employment at the College.  
 
This offer letter is also contingent on verification of conferral of the highest degree on your curriculum 
vita.  Upon onboarding in our Workday system, you will be contacted via email by Accurate, our 
education check vendor, to verify your highest degree earned.  Please be sure to list only your highest 
degree. 
 
The College will provide you with shared office space and access to a telephone and a printer.  It is our 
understanding that you will bring your own computer.  If you need particular hardware or software that is 
not standard to Emerson College, please let your Chair and me know so we can explore options to 
accommodate your research needs.  In addition, you will be given $2,500 per year in faculty development 
funds which will be administered by the [UNIT].  You can view the Annual Report of Campus Security 
and Crime Statistics on the web at http://www.emerson.edu/about-emerson/offices-
departments/police/clery-report. 
 
As a leader in arts and communication, Emerson is committed to academic excellence.  You will find 
Emerson to be a welcoming diverse community that values inclusive excellence, global and civic 
engagement, and innovation.  Your responsibilities to the College are full-time in the most inclusive sense, 
and I hope that you will participate in the rich campus and cultural opportunities available. 
 
Your colleagues in the [Unit] and across the College are eager for you to join the Emerson faculty next 
year, as am I.  We look forward to welcoming you to the Emerson community and hope you will accept 
this offer of employment.  
 
Should you have any questions about this offer, please do not hesitate to contact me at (617) 824-8756. 



 

 

 
Sincerely, 
 
 
[NAME] 
Dean of [UNIT] 
 
cc: M. Lee Pelton, President 
 Michaele Whelan, Provost 
 Anne Doyle, Assistant Vice President for Academic Affairs 
 Ann-Marie Driscoll: Director, Compensation & Benefits 

Matthew Finn, Assistant Director of Faculty Administration and Information 



 

 

APPENDIX B 

INSTITUTE PROGRAMMING 

 
1. Following both Marlboro and Emerson current practices, curriculum development and 
approval originate with faculty and move through the standard Emerson review process, and the 
Marlboro Institute faculty in collaboration with their faculty colleagues will have responsibility 
to develop and implement curriculum following the Emerson faculty governance model. 
 
2. Emerson agrees to use reasonable efforts to support Marlboro’s liberal arts mission as 
expressed in the Marlboro Promise --supporting a program in the Marlboro Institute anchored by 
Marlboro’s three learning goals: to write with clarity and precision; to work, live, and 
communicate with a wide range of individuals; and to lead an ambitious project from idea to 
execution -- while simultaneously forging a new model that also meets Emerson’s academic and 
curricular requirements.  The Emerson and Marlboro working groups have collaboratively 
created a four-year academic model for the Marlboro Institute, the details of which are attached 
to this Appendix B.  This program includes yearly Marlboro Institute courses that support 
student independent and interdisciplinary work and culminates with a capstone experience that 
includes a project.  It is understood that all curricular decisions must still pass through Emerson’s 
faculty governance model.  
 
3. All Marlboro Students arriving at Emerson at a Junior 2 status or above, currently on Plan 
at Marlboro, will be able to complete their Plan at Emerson within the context of the courses 
offered at Emerson.   

 
  





 

 

generate and pursue a research question and develop critical reflection skills. The course guides students 
in the multi-step process of completing a sustained project. Prerequisites: Sophomore standing and 
completion of MI190. 
 
MI390 Junior Seminar: Theories, Sources, and Methods (4 credits, Spring) Cap=15. 
Course Description: Responding to students’ topical and disciplinary interests, this seminar supports 
juniors in developing skills and gaining familiarity with bodies of knowledge needed to work at an 
advanced undergraduate level in one or more related fields. Students will identify a methodological 
approach for capstone work and articulate why this method is appropriate to their aims. They will learn to 
navigate key terms, theories, and debates related to questions and problems they plan to explore in 
capstone work. Students will also consider audiences and applications for their work both within and 
beyond the academic context as they lay a strong foundation for independent interdisciplinary work. 
Prerequisites: Junior standing and completion of MI290. 
 
MI490 Senior Seminar: Capstone in Interdisciplinary Studies (8-16 credits) Cap=10. 
Course Description: Advanced work toward completion of the interdisciplinary capstone project(s) 
required for a Marlboro Institute IDIP degree. This seminar involves students reviewing each other’s 
work and collaboration on their research processes. It supports students as they work with readers/viewers 
and content in their chosen fields. In the Spring, each student’s capstone project(s) is (are) evaluated in an 
oral examination by a committee including an external examiner. This determines the student’s grade for 
all MI490 credits. Prerequisites: Senior standing and completion of MI390. May be repeated for credit, 
with a minimum of 8 credits and a maximum of 16 credits spread over one year. 
  





 

 

APPENDIX D 

LIST OF TRANSFERRED ASSETS AND ASSOCIATED DOCUMENTATION 

 
 A. Transferred Assets.   The Transferred Assets shall consist of the following: 

(i) Marlboro Funds (less the Allowance), including without limitation, all of 
Marlboro’s cash, cash equivalents, accounts receivable, and notes receivable.     

(ii) Those contracts and agreements set forth on the attached Emerson’s 
Acquisition Schedule “A” (the “Assigned Contracts”); 

(iii) Those leases set forth on the attached Emerson’s Acquisition Schedule “B” 
(the “Assigned Leases”); 

(iv) The Intellectual Property Contracts and Leases as set forth on the attached 
Emerson’s Acquisition Schedule “C” (the “Assigned Intellectual Property Contracts And 
Leases” and collectively with the Assigned Contracts and Assigned Leases, the “Assigned and 
Assumed Agreements”); 

(v) The Intellectual Property Assets set forth on the attached Emerson’s 
Acquisition Schedule “D” (the “Transferred Intellectual Property Assets”); 

(vi) The owned furniture, fixtures, equipment, machinery, tools, vehicles, office 
equipment, lab equipment, supplies, computers, telephones and other tangible personal property 
as described on the attached Emerson’s Acquisition Schedule “E” (the “Tangible Personal 
Property”); 

(vii) To the extent assignable, all Permits which are held by Marlboro and 
utilized for the ownership and use of the Transferred Assets;  

(viii) All of Marlboro’s rights under all warranties, indemnities and all similar 
rights against third parties to the extent related to any Transferred Assets as further described on 
the attached Emerson’s Acquisition Schedule “F”; 

(ix) Subject to the approval of a court of competent jurisdiction endowment and 
other investments as set forth on the attached Emerson’s Acquisition Schedule “G”;  

(x) All credits, rebates and reimbursements regarding, relating to or emanating 
from the Transferred Assets; 

(xi) All credits, rebates, reimbursements or return of premiums from any 
insurance policy purchased by Marlboro on or after the Closing Date;  

(xii) Those books, records and manuals required by Emerson to operate and 
maintain the Transferred Assets;  



 

 

(xiii) Subject to receipt of any required consents and authorization, all records 
relating to alumni and donors to Marlboro; and 

(xiv) Subject to receipt of any required consents and authorizations, all student 
records and employment records of the Marlboro Students and the Marlboro Faculty, respectively. 

B. Excluded Assets.  Notwithstanding the foregoing, the Transferred Assets shall not 
include the Archival Materials, the Real Estate Related Tangible Personal Property, or the 
following assets (collectively, the “Excluded Assets”): 

(i) The Real Property, including the Marlboro Campus; 

(ii) Any furniture, fixtures, equipment, machinery, and other tangible personal 
property that are not Tangible Personal Property; 

(iii) Contracts that are not Assigned Contracts  (the “Excluded Contracts”); 

(iv) Leases, that are not Assigned Leases (the “Excluded Leases”); 

(v) Intellectual Property Contracts, licenses, sublicenses and Leases that are not 
Assigned Intellectual Property Contracts And Leases (the “Excluded Intellectual Property 
Contracts”); 

(vi) Intellectual Property Assets that are not Transferred Intellectual Property 
Assets; 

(vii) the corporate seals, organizational documents, minute books, stock books, 
Tax Returns, books of account or other records having to do with the corporate organization of 
Marlboro; 

(viii) Marlboro’s charter, accreditation, or other authorization allowing it to 
operate an institution of higher learning in the State of Vermont; 

(ix) Except as otherwise specifically provided for herein, any employment 
records of Marlboro of any type for any time period; 

(x) all Benefit Plans and assets attributable thereto; 

(xi) Directors & Officers and Error & Omission insurance policies, and any 
rebates or return of premiums thereunder or related thereto to the extent such premiums were paid 
by Marlboro prior to the Closing Date; 

(xii) any leases or licenses with respect to occupancy of Persons on any part of 
the Marlboro Campus or any other agreement related to occupancy of Persons on any part of the 
Marlboro Campus; 

(xiii) the rights which accrue or will accrue to Marlboro under this Agreement 
and the Ancillary Documents; 



 

 

(xiv) any property and equipment that is leased by Marlboro and not specifically 
assumed in this Agreement;  

(xv) any books and records of Marlboro not required for the ownership or 
maintenance of the Transferred Assets;  

(xvi) any historical archival records or memorabilia, including students’ 
academic projects; 

(xvii) a National Endowment for the Humanities Grant referred to as “People, 
Places, and the History of the Written Word in Brattleboro, Vermont”. CFDA 45.130 together with 
the tradename “Common Good Vermont”; 

(xviii) the  Gift Annuity, which consists of a principal balance 
of $30,000; 

(xix) the Archival Materials identified on Appendix F; and 

(xx) any Marlboro Funds that a Government Authority has determined may not 
be transferred to Emerson. 

  



 

 

APPENDIX E 
 

CREDITORS’ TRUST 
 

See attached. 
 



 

POTASH CREDITORS’ TRUST AGREEMENT 

This trust, dated as of ___________ , 2020, is established for the purpose of providing for 
distribution of proceeds of sale of certain property of The Corporation of Marlboro College 
(“Settlor”) to and for the benefit of those creditors holding unsatisfied claims and is in all 
respects to be governed by and administered in accordance with this Potash Creditors’ Trust 
Agreement (the “Creditors’ Trust Agreement”). 

 
RECITALS 

 
WHEREAS, the trust established under this Creditors’ Trust Agreement (the 

“Creditors’ Trust”) is created on behalf, and for the sole benefit, of the Beneficiaries (as 
defined below); 

 
WHEREAS, as a result of Settlor’s determination that it has insufficient financial 

resources to continue in operation, Settlor has determined to cease operations effective as of the 
end of the 2019-2020 academic year; 

 
WHEREAS, in connection with the cessation of Settlor’s operations Settlor has entered 

into with Emerson College (“Emerson”) a certain Agreement for Asset Exchange In Support of 
Marlboro Institute, dated as of the date hereof (the “Asset Exchange Agreement”) in order, in 
part, to celebrate and continue Settlor’s educational legacy, provide for the continued education 
of Settlor’s students, provide for the employment of Settlor’s faculty, and provide for the orderly 
transfer to Emerson of Settlor’s assets, net of Settlor’s satisfying it obligations to creditors of 
Settlor;  

 
WHEREAS, in an effort to provide for distribution of funds to its creditors, Settlor 

intends to transfer to this Creditors’ Trust certain assets (the “Creditors’ Trust Assets”) to be 
used exclusively for the benefit of those creditors of Settlor listed on Schedule A hereto as may 
be amended from time to  time (each such listed creditor a “Beneficiary” and collectively the 
“Beneficiaries”). 

 
WHEREAS, each of the Beneficiaries holds a claim against Settlor for goods or services 

delivered to Settlor;  
 

WHEREAS, ______________ of ____________________, an individual, has been 
selected by Settlor to act as the creditors’ trustee (the “Creditors’ Trustee”) to administer this 
Creditors’ Trust for the benefit of the Beneficiaries;  

 
WHEREAS, the Creditors’ Trust is organized for the primary purposes of (i) taking title 

to and/or succeeding to the Creditors’ Trust Assets;  (ii) granting authority to the Creditors’ 
Trustee to take such action as he deems warranted and advisable to liquidate, realize upon and 
otherwise reduce to cash the Creditors’ Trust Assets; and (iii) obligating the Creditors’ Trustee to 
distribute the proceeds of the Creditors’ Trust Assets to the Beneficiaries; and 
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 WHEREAS, the Creditors’ Trustee’s activities, powers and duties under this Creditors’ 
Trust Agreement are those determined to be reasonably necessary to, and consistent with, 
accomplishment of these purposes. 

 
NOW, THEREFORE, in consideration of the promises and the covenants contained 

herein, the terms of the Creditors’ Trust are as follows: 
 
 

ARTICLE I 
DECLARATION OF CREDITORS’ TRUST 

 
1.1  Creation of Creditors’ Trust.  The signatories hereto, for and on behalf of 

the Settlor, hereby create the Creditors’ Trust, which shall bear the name “Potash Creditors’ 
Trust”.  In connection with the exercise of the Creditors’ Trustee’s powers hereunder, the 
Creditors’ Trustee may use this name or such variation thereon as the Creditors’ Trustee sees fit.  
The Settlor has granted, assigned, transferred, issued and/or delivered, for the benefit of the 
Beneficiaries, the Creditors’ Trust Assets to the Creditors’ Trustee, free and clear of all liens, 
claims, encumbrances and interests, to be held in trust for the benefit of the Beneficiaries to be 
applied as required by the Creditors’ Trust.   

 
1.2  Purpose of Creditors’ Trust.  The Creditors’ Trust is established under the 

laws of the State of Vermont for the primary purposes of (a) collecting, holding and preserving 
the value of the Creditors’ Trust Assets for distributions, and (b) distributing the Creditors’ 
Trusts Assets as required under this Creditors’ Trust Agreement.  In furtherance of such purposes 
and the obligations of the Creditors’ Trust, the Creditors’ Trustee shall be responsible for (i) 
administering, preserving and or liquidating the Creditors’ Trust Assets; (ii)  distributing the 
Creditors’ Trust Assets to the Beneficiaries, subject to appropriate withholdings for taxes on 
wages and other payroll related obligations,, from time to time in accordance with the terms of 
this Creditors’ Trust Agreement;  (iii) preparing and filing tax returns; and (iv) responding to 
inquiries of Beneficiaries. The activities of the Creditors’ Trust shall be limited to those activities 
set forth herein and those reasonably related or ancillary thereto. The Creditors’ Trustee shall not 
at any time, on behalf of the Creditors’ Trust or any Beneficiaries, enter into or engage in any 
trade or business, and the Creditors’ Trustee shall not use or dispose of any part of the Creditors’ 
Trust Assets in furtherance of any trade or business. 

 
1.3  Appointment and Acceptance of Creditors’ Trustee.  The undersigned 

Creditors’ Trustee is hereby named, constituted and appointed as the Creditors’ Trustee, to act 
and serve as Creditors’ Trustee of the Potash Creditors’ Trust upon and subject to the terms and 
conditions set forth herein. The Creditors’ Trustee is willing, and does hereby accept the 
appointment, to act and serve as a Creditors’ Trustee of the Potash Creditors’ Trust, and to hold 
and administer the Creditors’ Trust Assets pursuant to the terms and conditions of this Creditors’ 
Trust Agreement. 
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1.4  No Reversion to the Settlor.  Except as expressly provided under this 
Creditors’ Trust Agreement, in no event shall any part of the Creditors’ Trust Assets revert to or 
be distributed to the Settlor. 

 

ARTICLE II 
ADMINISTRATION OF THE CREDITORS’ TRUST 

 
2.1  Rights, Powers and Privileges.  The Creditors’ Trustee shall have only the 

rights, powers and privileges expressly provided to the Creditors’ Trust in this Creditors’ Trust 
Agreement. The Creditors’ Trustee may control and exercise authority over the Creditors’ Trust 
Assets, over the acquisition, management and disposition thereof and over the management and 
conduct of the affairs of the Creditors’ Trust to the same extent as if the Creditors’ Trustee were 
the sole owner of the Creditors’ Trust Assets in his own right.  No individual or entity dealing 
with the Creditors’ Trust shall be obligated to inquire into the Creditors’ Trustee’s authority in 
connection with the acquisition, management or disposition of Creditors’ Trust Assets. The 
Creditors’ Trustee shall have the power to take the actions granted in the subsections below and 
any powers reasonably incidental thereto, which the Creditors’ Trustee, in his reasonable 
discretion, deems necessary, appropriate or advisable to fulfill the purposes of the Creditors’ 
Trust and to comply with the obligations of the Creditors’ Trust, unless otherwise specifically 
limited or restricted by this Creditors’ Trust Agreement: 

 
2.1.1 Accept and hold legal title to any and all rights of the Settlor and 

the Beneficiaries in or arising from the Creditors’ Trust Assets; 

2.1.2 Maintain on the Creditors’ Trust’s books and records (or on the 
books and records of any agent appointed by the Creditors’ Trustee to maintain a 
record of the Beneficiaries and their beneficial interests in the Creditors’ Trust) a 
register evidencing the beneficial interest in the Creditors’ Trust held by each 
Beneficiary; 

2.1.3 Amend the schedule of Beneficiaries attached hereto as 
Schedule A at such times as the Trustee determines is reasonable or necessary to 
reflect accurately the individuals or entities that constitute creditors of the Settlor 
and/or amounts due and owing to such individuals or entities; 

2.1.4 Protect and enforce the rights to the Creditors’ Trust Assets vested 
in the Creditors’ Trustee by this Creditors’ Trust Agreement by any method 
deemed appropriate including, without limitation, by judicial proceedings or 
otherwise; 

2.1.5 Make all distributions provided for in, or contemplated by, this 
Creditors’ Trust Agreement; 

2.1.6 Open and maintain bank and other financial accounts on behalf, or 
in the name, of the Creditors’ Trust; 
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2.1.7 Make all required tax withholdings, file all tax information returns, 
make tax elections by and on behalf of the Creditors’ Trust and prepare, or cause 
to be prepared, and file all required local, state and federal tax returns for the 
Creditors’ Trust; 

2.1.8 Establish such reserves for taxes, assessments and other expenses 
of administration of the Creditors’ Trust as may be necessary and appropriate for 
the proper operation of matters incident to the Creditors’ Trust; 

2.1.9 Pay all expenses and make all other payments relating to the 
Creditors’ Trust Assets and the operation of the Creditors’ Trust; 

2.1.10 Retain and pay third parties pursuant to this Creditors’ Trust 
Agreement; 

2.1.11 Invest any Creditors’ Trust Assets consisting of Cash in 
investments having maturities consistent with the Creditors’ Trust’s obligations to 
make distributions to Beneficiaries as and when required by this Creditors’ Trust 
Agreement;  

2.1.12 Convert to Cash any non-cash Creditors’ Trust Assets;  

2.1.13 Take any and all actions necessary to cause the Creditors’ Trust to 
be or remain in compliance with applicable federal, state and/or local laws, rules 
and regulations;  

2.1.14 Engage in all acts that would constitute ordinary course of business 
in performing the obligations of a Creditors’ Trustee under a creditors’ trust of 
this type; 

2.1.15 Establish and maintain the funds, reserves and accounts (other than 
investment accounts) within the Creditors’ Trust as deemed by the Creditors’ 
Trustee, in his discretion, to be useful in carrying out the purposes of the 
Creditors’ Trust;  

2.1.16  Sue and be sued and participate, as a party or otherwise, in any 
judicial, administrative, arbitration or other proceeding;  

2.1.17 Settle any claim, cause of action, objection, set off, recoupment or 
counterclaim; 

 
2.1.18  Purchase insurance indemnifying the Creditors’ Trustee and to 

indemnify (and purchase insurance indemnifying) the employees, agents and 
representatives of the Creditors’ Trust or the Creditors’ Trustee (including, 
without limitation, the agents and professionals retained by the Creditors’ Trustee 
in accordance with this Creditors’ Trust Agreement), to the fullest extent that a 
corporation organized under the laws of the Creditors’ Trust’s domicile is from 
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time to time entitled to indemnify its directors, officers, employees, agents and 
representatives;  

 
2.1.19 Enter into agreements binding upon the Creditors’ Trustee and on 

the Creditors’ Trust and execute, acknowledge and deliver any and all instruments 
that are necessary, required or deemed advisable by the Creditors’ Trustee, in 
each case, in connection with the performance of his duties under this Creditors’ 
Trust Agreement; and  

2.1.20 Take such other action as may be necessary, reasonable or 
appropriate to liquidate all Trust Assets and to distribute the proceeds thereof to 
the Beneficiaries net of any employment, withholding or other tax obligations.    

Notwithstanding the foregoing, except for the reimbursement of expenses and the 
compensation to be paid to the Creditors’ Trustee out of the Creditors’ Trust Assets in 
accordance with this Creditors’ Trust Agreement, the Creditors’ Trustee shall not, directly or 
indirectly, sell or otherwise transfer all or any part of the Creditors’ Trust Assets to the Creditors’ 
Trustee or any person affiliated with the Creditors’ Trustee. 

2.2  Agents and Professionals.  The Creditors’ Trustee may consult with and 
retain counsel, accountants or other professionals as the Creditors’ Trustee deems appropriate to 
assist the Creditors’ Trustee in the performance of the tasks and obligations of the Creditors’ 
Trust under the Creditors’ Trust.  Any professional employed by the Creditors’ Trust in 
accordance with this Section shall have and maintain appropriate malpractice insurance. The 
Creditors’ Trustee shall pay the reasonable fees and expenses of such persons out of the 
Creditors’ Trust Assets. Neither the Creditors’ Trust nor the Creditors’ Trustee shall be liable for 
any loss to assets or property held by the Creditors’ Trust by reason of any mistake or default of 
any such counsel, accountants or other professionals, so long as they are selected and retained by 
the Creditors’ Trustee in good faith and without gross negligence. 
 

2.3  Investment and Safekeeping of Creditors’ Trust Assets.  All moneys and 
other assets received by the Creditors’ Trustee shall, until distributed or paid over as provided in 
this Creditors’ Trust Agreement, be held in the Creditors’ Trust for the benefit of the 
Beneficiaries. The Creditors’ Trustee shall have no liability for interest or producing income on 
any moneys received by the Creditors’ Trust herein and held for distribution or payment to the 
Beneficiaries, except as such interest shall actually be received by the Creditors’ Trustee. 
Investments of any moneys held by the Creditors’ Trustee shall be administered in the manner in 
which individuals of ordinary prudence, discretion and judgment would act in the management 
of their own affairs; provided, however, that the right and power of the Creditors’ Trustee to 
invest any Creditors’ Trust Assets consisting of cash shall be limited to investments having 
maturities consistent with the Creditors’ Trustee’s obligations to make distributions to 
Beneficiaries as and when required by the terms of this Creditors’ Trust Agreement. 
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ARTICLE III 
DISTRIBUTIONS FROM THE CREDITORS’ TRUST 

 
3.1  Distributions in General.  Distributions of Creditors’ Trust Assets to the 

Beneficiaries shall be made by the Creditors’ Trustee in amounts not to exceed those amounts set 
forth on Schedule A hereto within thirty (30) days following the latest of (i) the receipt by the 
Creditors’ Trust of the Creditors’ Trust Assets, (ii) agreement by a Beneficiary and the Creditors’ 
Trustee as to the amount of a Beneficiary’s claim, and (iii) the Creditors’ Trustee’s determination 
that a Beneficiary holds a liquidated, undisputed and  non-contingent claim.  Prior to making any 
distribution to any Beneficiary specifically referenced as an Employee Severance Beneficiary on 
Schedule A hereto other than for payments mandated by state or Federal statute or regulation,  
which mandatory payments include but are not limited to, payments for accrued and unpaid 
wages, paid time off and payment in lieu of statutorily mandated notice under the Worker 
Adjustment and Retraining Notification Act, the Creditor’s Trustee shall receive an executed 
release from each Employee Severance Beneficiary.  To the extent a release is not provided to 
the Creditors’ Trustee from an Employee Severance Beneficiary, then the Creditors’ Trustee 
shall retain the applicable severance disbursement for a period of three years or, if earlier, until 
the applicable release is received. If at the conclusion of three years from the creation of the 
Creditors’ Trust the Creditors’ Trustee does not obtain the release(s), any withheld 
disbursement(s) from the Employee Severance Beneficiaries shall be disbursed pursuant to the 
provisions of Section 3.6 hereof. 

3.2      Calculation of Distributions. Distributions to Beneficiaries shall be based 
on the amount allocated to each Beneficiary on Schedule A hereto, and shall be net of payment 
by the Creditors’ Trustee from the Creditors’ Trust Assets of (i) all obligations to creditors 
holding a secured interest in the Creditors’ Trust Assets; (ii) all outstanding fees and expenses of 
the Creditors’ Trustee and any professionals employed by the Creditors’ Trust then outstanding, 
(iii) all obligations to creditors of the Settlor first arising and accrued as a result of goods or 
services provided to Settlor from and after _________, 2020, including, but not limited to, 
obligations to the Settlor’s [chief restructuring officers], financial advisor and legal advisors; (iv) 
any creditors of Settlor that would be entitled to priority in a case under Title 11 of the United 
States Code under Sections 507(a)(1) through 507(a)(10) inclusive; and (v) a reserve for 
projected expenses of completing administration of and terminating the Creditors’ Trust.  To the 
extent there are insufficient funds in the Creditors’ Trust to satisfy all amounts listed on 
Schedule A in full, the Distributions shall be made pro rata to each Beneficiary calculated based 
on the amounts set forth on Schedule A. 

3.3 Payments Limited to Creditors’ Trust Assets. All payments to be made by the 
Creditors’ Trustee to or for the benefit of any Beneficiary shall be made only from the Creditors’ 
Trust Assets. Each Beneficiary shall have recourse only to the Creditors’ Trust Assets for 
distributions under the Creditors’ Trust. 

3.4 Method and Form of Distributions. All distributions made by the Creditors’ 
Trustee to the Beneficiaries shall be by check mailed by first class mail, postage prepaid or by 
wire transfer, as determined by the Creditors’ Trustee, or by such other commercially reasonable 
means as may be otherwise agreed by a Beneficiary and the Creditors’ Trustee. Mailed checks 
shall be sent as follows: (i) to the address set forth on Schedule A, or (ii) to the address set forth 
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in any written notice of address change delivered to  the Creditors’ Trustee after the date hereof.  
If any Beneficiary’s distribution is returned as undeliverable, the Creditors’ Trustee will take 
reasonable steps to attempt to deliver the distribution to the Beneficiary.   

3.5 Priorities of Distribution. The Creditors’ Trustee must pay the compensation 
of the Creditors’ Trustee and other operating expenses of the Creditors’ Trust out of the 
Creditors’ Trust Assets and otherwise follow the priorities set forth in Section 3.2 herein before 
approving or making distributions to or for the Beneficiaries. 

3.6  Residual Distribution.  In the event that, after the obligations of the Creditor’s 
Trustee hereunder have concluded and all payment obligations hereunder, including distributions 
to Beneficiaries and payment of fees and expenses associated with the administration of this 
Creditors’ Trust, including those of the Creditors’ Trustee and any legal or financial professional 
engaged by the Creditors’ Trustee, have been satisfied, the Creditors’ Trustee shall distribute any 
remaining funds to Emerson, which, due to its right to receive distribution of any residual, shall 
be deemed to be a Beneficiary.   

 

ARTICLE IV 
BENEFICIARIES 

4.1  Interest Beneficial Only. The ownership of a beneficial interest in the 
Creditors’ Trust shall not entitle any Beneficiary or the Settlor to any title in or to the Creditors’ 
Trust Assets or to any right to call for a partition or division of such assets or to require an 
accounting. 

4.2  Ownership of Beneficial Interests Hereunder. Each Beneficiary shall have 
a beneficial interest in the Creditors’ Trust solely to the extent that such Beneficiary is entitled to 
a distribution from the Creditors’ Trust. Each Beneficiary shall cease to own a beneficial interest 
in the Creditors’ Trust and cease to be a Beneficiary hereunder for all purposes immediately 
upon completion of the distribution by the Creditors’ Trust to such Beneficiary as required by 
this Creditors’ Trust Agreement.    

4.3  Standing of Beneficiary.  No Beneficiary shall have standing to direct the 
Creditors’ Trustee to do or not to do any act other than as described herein. 

ARTICLE V 
THIRD PARTY RIGHTS AND LIMITATION OF LIABILITY 

5.1  Parties Dealing With the Creditors’ Trustee. In the absence of actual 
knowledge to the contrary, any person dealing with the Creditors’ Trust or the Creditors’ Trustee 
shall be entitled to rely on the authority of the Creditors’ Trustee or any of the Creditors’ 
Trustee’s agents to act in connection with the Creditors’ Trust Assets. There is no obligation on 
any person dealing with the Creditors’ Trustee to inquire into the validity or expediency or 
propriety of any transaction by the Creditors’ Trustee or any agent of the Creditors’ Trustee. 
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5.2  Reliance on Documents.  Except as otherwise provided herein, the 
Creditors’ Trustee and the Creditors’ Trust shall rely and shall be protected in acting upon any 
resolution, certificate, statement, instrument, opinion, report, notice, request, consent or other 
document reasonably believed by the Creditors’ Trustee to be genuine and to have been signed 
by the proper party or parties. 

5.3  Limitation of Creditors’ Trustee’s Liability; Standard of Care.  Anything 
herein to the contrary notwithstanding, in exercising the rights granted herein, the Creditors’ 
Trustee shall exercise his best judgment, to the end that the affairs of the Creditors’ Trust shall be 
properly managed and the interests of all the Beneficiaries are safeguarded. Persons or entities 
dealing with the Creditors’ Trust or the Creditors’ Trustee, or seeking to assert Claims against 
the Creditors’ Trust or the Creditors’ Trustee, shall look only to the Creditors’ Trust Assets to 
satisfy any liability to such person, and the Creditors’ Trustee shall have no corporate, personal 
or individual obligation to satisfy any such liability. The Creditors’ Trustee shall not be liable (i) 
for any loss or damages by reason of any action taken or omitted by him, except in the case of 
willful fraud, willful misconduct, bad faith, or gross negligence, or (ii) for any act or omission 
made in reliance upon advice given to the Creditors’ Trustee by his professionals. 

 
5.4  Indemnification. The Creditors’ Trustee shall be indemnified and receive 

reimbursement from and against all loss, liability, expense (including counsel fees and expenses) 
or damage which the Creditors’ Trustee may incur or sustain arising out of, or resulting from, 
any act taken or omitted to be taken by the Creditors’ Trustee in connection with the exercise and 
performance of his powers or duties under the Creditors’ Trust, to the fullest extent permitted by 
applicable law, except if such loss, liability, expense or damage is finally determined by a court 
of competent jurisdiction to result from the Creditors’ Trustee’s willful fraud, willful 
misconduct, bad faith or gross negligence. The amounts necessary for such indemnification and 
reimbursement shall be paid by the Creditors’ Trustee out of the Creditors’ Trust Assets prior to 
and with a higher priority than, distribution to the Beneficiaries. This indemnification shall 
survive the death, dissolution, resignation or removal, as may be applicable, of the Creditors’ 
Trustee, or the termination of the Creditors’ Trust, and shall inure to the benefit of the Creditors’ 
Trustee’s heirs and assigns. 

 
5.5  Exculpation.  The Creditors’ Trustee, the Creditors’ Trust, and any of the 

Creditors’ Trustee’s employees, attorneys, accountants, consultants or agents, shall (a) not have 
or incur any liability to any person or entity for any act or omission in connection with, or arising 
out of, the administration of the Creditors’ Trust or the property to be distributed, except if such 
act or omission is determined by a final order of a court of competent jurisdiction to reflect bad 
faith or to constitute willful misconduct or gross negligence, (b) be entitled to rely upon the 
advice of counsel with respect to his duties and responsibilities under the Creditors’ Trust, and 
(c) be entitled to act or refrain from acting, in accordance with such advice; provided, however, 
nothing contained herein shall relieve the Creditors’ Trust or the Creditors’ Trustee from the 
duties and responsibilities to make the payments required by the terms of the Creditors’ Trust. 
No amendment, modification or repeal of this Section shall adversely affect any right or 
protection of the Creditors’ Trustee, the Creditors’ Trust, and his or her employees, attorneys, 
accountants, consultants or agents that exists at the time of such amendment, modification or 
repeal. 
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ARTICLE VI 
SELECTION, REMOVAL AND COMPENSATION OF CREDITORS’ TRUSTEE; 

ACCESS TO INFORMATION 

6.1  Creditors’ Trustee. The Creditors’ Trustee may not be a Beneficiary of the 
Creditors’ Trust. 

6.2  Term of Service. The Creditors’ Trustee shall serve until (a) the 
completion of all the Creditors’ Trustee’s duties, responsibilities and obligations under the 
Creditors’ Trust; (b) termination of the Creditors’ Trust in accordance with this Creditors’ Trust 
Agreement; or (c) the Creditors’ Trustee’s death, resignation or removal. 

6.3  Removal of the Creditors’ Trustee. Any person serving as a Creditors’ 
Trustee may be removed involuntarily only for cause by an order of a court of competent 
jurisdiction. 

6.4  Resignation of the Creditors’ Trustee.  The Creditors’ Trustee may resign 
at any time by giving the Settlor’s counsel at least thirty (30) days written notice of his intention 
to do so.  The resignation shall be effective on the later of (a) the date specified in the notice; or 
(b) the date that is thirty (30) days after the date the notice is delivered. 

6.5  Appointment of Successor Creditors’ Trustee. Upon the resignation, death, 
incapacity, or removal of the Creditors’ Trustee, a successor Creditors’ Trustee shall be 
appointed to fill the vacancy so created as soon as practicable following receipt of notice of the 
resignation, death, incapacity, or removal of the Creditors’ Trustee by the Settlor, provided 
however, if the Settlor fails to appoint a successor within a reasonable time, then a successor 
shall be appointed by the Creditors’ Trustee  as a condition to the effectiveness of his resignation 
or, if the Creditors’ Trustee is unable to make such appointment due to death or incapacity, by a 
partner of the firm of ______________________. Any successor so appointed shall consent to 
and accept in writing the terms of this Creditors’ Trust Agreement and shall agree that the 
provisions of this Creditors’ Trust Agreement shall be binding upon and inure to the benefit of 
such successor Creditors’ Trustee and all of his heirs and legal and personal representatives, 
successors or assigns. 

6.6  Powers and Duties of Successor Creditors’ Trustee. A successor Creditors’ 
Trustee shall have all the rights, powers, duties, privileges and discretion of, and shall otherwise 
be in the same position as, his predecessor under the Creditors’ Trust. 

6.7  Creditors’ Trust Continuance. The death, resignation or removal of any 
Creditors’ Trustee shall not terminate the Creditors’ Trust or revoke any existing agency created 
pursuant to this Creditors’ Trust Agreement or invalidate any action theretofore taken by the 
Creditors’ Trustee. 

6.8  Compensation and Costs of Administration. The Creditors’ Trustee, and 
any professional employed by the Creditors’ Trustee, shall be entitled to receive payment of fees 
and reimbursement of expenses at their normal and customary rates from the funds held by the 
Creditors’ Trust prior to, and with higher priority than, the rights to distribution to the 
Beneficiaries.   
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6.9  Additional Reports and Filing. The Creditors’ Trustee shall timely (a) 
prepare, file and distribute such additional statements, reports and submissions as may be 
necessary to cause the Creditors’ Trust and the Creditors’ Trustee to be in compliance with 
applicable law. 

ARTICLE VII 
MAINTENANCE OF RECORDS 

7.1  Maintenance of Records. The Creditors’ Trustee shall maintain books and 
records containing a description of all property from time to time constituting the Creditors’ 
Trust Assets and an accounting of all receipts and disbursements.  The Creditors’ Trustee shall 
furnish to any Beneficiary upon written request an annual statement of receipts and 
disbursements of the Creditors’ Trust.  Upon termination of the Creditors’ Trust, the Creditors’ 
Trustee may, subject to any applicable law relating to the retention of books and records, destroy 
any books and records that the Creditors’ Trustee determines are no longer necessary for 
administration of the Creditors’ Trust. 

 

ARTICLE VIII 
DURATION OF CREDITORS’ TRUST 

 
8.1 Duration. The Creditors’ Trust shall become effective upon execution of the 

Creditors’ Trust Agreement by Settlor and shall remain and continue in full force and effect until 
the Creditors’ Trust is terminated in accordance with this Creditors’ Trust Agreement. 

 
8.2 Termination Upon Distribution of All Creditors’ Trust Assets. Upon 

distribution and liquidation of all Creditors’ Trust Assets and payment of all fees, expenses and 
taxes of the Creditors’ Trust, except as expressly provided herein, the Creditors’ Trust and the 
responsibilities of the Creditors’ Trustee under the Creditors’ Trust and this Creditors’ Trust 
Agreement shall terminate.  Upon termination of the Creditors’ Trust in accordance with this 
Creditors’ Trust Agreement, except as expressly provided herein, the Creditors’ Trustee shall be 
forever discharged of, and released from, all powers, duties and responsibilities under the 
Creditors’ Trust and this Creditors’ Trust Agreement. 

 
8.3 Termination After Five Years. If the Creditors’ Trust shall not have been 

previously terminated pursuant to Section 8.2 hereof, on the fifth (5th) anniversary of the date of 
execution of this Creditors’ Trust Agreement (the “Expiration Date”), the Creditors’ Trustee 
shall distribute all of the remaining Creditors’ Trust Assets to the Beneficiaries to the extent 
necessary to pay in full the amounts set forth on Schedule A and shall disburse any balance in 
accordance with the Residual Distribution provisions of Section 3.6 hereof, as applicable, and 
immediately thereafter, the Creditors’ Trust shall terminate and the Creditors’ Trustee shall have 
no further responsibility in connection with the Creditors’ Trust. 

 
ARTICLE IX 

MISCELLANEOUS 
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9.1 Notices. All notices to be given to Beneficiaries may be given by ordinary 
mail, or may be delivered personally, to the holders of beneficial interests in the Creditors’ Trust 
at the addresses appearing on Schedule A or such other address as any Beneficiary may provide. 
Any notice or other communication which may be or is required to be given, served, or sent to 
the Creditors’ Trustee shall be in writing and shall be sent overnight delivery service, certified 
United States mail, return receipt requested, postage prepaid, or transmitted by hand delivery or 
email (if receipt is confirmed) addressed as follows: 

 

[______________________] 
[______________________] 
[______________________] 
[______________________] 
[______________________] 

 
 
With a copy to: 

 
[______________________] 
[______________________] 
[______________________] 
[______________________] 
[______________________] 
 
 
 

 
or to such other address as may from time to time be provided in written notice by the Creditors’ 
Trustee. 
 

9.2 Governing Law. This Creditors’ Trust Agreement and the Creditors’ Trust 
shall be governed by and construed in accordance with the laws of the State of Vermont, without 
reference or giving effect to its conflicts of laws principles. 

9.3 Successors and Assigns. This Creditors’ Trust Agreement shall inure to the 
benefit of and shall be binding upon the Creditors’ Trustee and any successors and assigns. 

9.4 Particular Words. Reference in this Creditors’ Trust Agreement to any Section 
or Article is, unless otherwise specified, to that such Section or Article under this Creditors’ 
Trust Agreement. The words “hereof,” “herein,” “herein,” and similar terms shall refer to this 
Creditors’ Trust Agreement and not to any particular Section or Article of this Creditors’ Trust 
Agreement. 

9.5 Headings. The various headings of this Creditors’ Trust Agreement  are 
inserted for convenience only and shall not affect the meaning or understanding of this Creditors’ 
Trust Agreement  or any provision hereof. 
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9.6 Amendment. This Creditors’ Trust Agreement may not be amended except in 
and to the extent such amendment is approved by the Creditors’ Trustee, [the Settlor], and 
Emerson. 

 
9.7 Severability. If any term, provision covenant or restriction contained in this 

Creditors’ Trust Agreement  is held by a court of competent jurisdiction or other authority to be 
invalid, void, unenforceable or against its regulatory policy, the remainder of the terms, 
provisions, covenants and restrictions contained in this Creditors’ Trust Agreement  shall remain 
in full force and effect and shall in no way be affected, impaired or invalidated. 

 
IN WITNESS WHEREOF, the Settlor and the Creditors’ Trustee have executed this 

Creditors’ Trust Agreement  as of the day and year written above. 
 

 
 _______________________________ 

 _________________, as Creditors’ Trustee 
 
 
     
    The Corporation of Marlboro College 
 
 
   By: _____________________________ 
        Name:  ___________________ 

Title:    ___________________  
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Schedule A 
Schedule of Beneficiaries 

 
 
Beneficiary 
 

 
Address 

 
Claim Amount 

   
   
   
   
   
   
   
   
   
   
   
   

 





 

 

 Archive Materials 

Collection Description 

Marlboro 
College 
Archives 

The Marlboro College Archives collection spans roughly 275 linear feet and contains a variety of 
formats/object types. The majority of the collection consists of printed materials on paper, including 
MC catalogs and handbooks, The Citizen newspaper, yearbooks, scrapbooks, the Potash Hill 
magazine (the semi-annual College publication), and historical MC ephemera. Additionally, as part 
of the early MC history, the collection contains documents concerning Walter Hendricks and Robert 
Frost. The collection also includes cassette tapes and VHS tapes recording campus events, capturing 
on-campus concerts featuring notable musicians, such as Blanche Moyse and Luis Batlle, and 
speakers, like Loren Pope and Saul Bellow, as well as oral histories of alumni from MC’s first few 
graduating classes. The collection also includes photographs of campus life and a small collection of 
three-dimensional objects. The earliest materials in the collection date back to the mid-1940’s and 
continue to the present time. There may be materials in the collection to which MC does not own 
copyright or any other right except the right of possession. 

Plans of 
Concen-
tration 

Measuring 206 linear feet, the Plans of Concentration document individual student work spanning 
from the early 1950’s to present day. All Plans are bound and professionally cataloged in MARC 
records with digital preservation copies. MC has only the right of possession on these Plans. 

Faculty and 
Alumni 
Collection 

Measuring 17 linear feet, the Rice-Aron Library has collected publications from Marlboro's faculty 
& alumni. MC has only the right of possession of these publications. 

Artist Book 
Collection 

4 linear feet; closed stacks. Cataloged with MARC records. Small format Artists Books on wide 
ranging topics. MC has only the right of possession on these Artists Books. 

Zine 
Collection 

8 linear feet; open stacks. While this collection has some foundational organization, it is largely a 
browsing collection. Contains a mixture of commercially distributed zines and zines created by 
Marlboro community members. MC has only the right of possession on these zines. 

Kipling 
Collection 

Spanning 60 linear feet; closed stacks. Professionally processed with grant funding. Concentrating 
on Rudyard Kipling’s 5 years in Vermont, this collection consists of three distinct item types: books 
& journal articles, photographs, and primary source documents. The books and journal articles 
collection includes many rare and first editions and journal articles in their original volumes. Most 
materials are from the Howard C. Rice, Jr. Collection. Many of the first editions have been 
appraised, but a number of years ago. The photograph collection primarily focuses on Kipling’s 
Vermont years (1892-1896) and includes a broad spectrum of images of Kipling, his family, friends, 
relatives and Naulakha. Most images are from the F. Cabot Holbrook Collection, owned by The 
Landmark Trust USA. Please see separate transfer permission document from The Landmark Trust 
USA, upon which the transfer of possession of these particular items is contingent. The primary 
source documents collection includes materials related to Rudyard Kipling that were stored in a 
Brattleboro, VT bank vault for nearly 100 years. This box apparently had been left behind when the 
Kiplings left Vermont in 1896. For all of the foregoing items described above, these items have been 
in MC's possession. Unless a prior agreement specifically grants ownership to MC, MC claims no 
ownership interest in items in the Kipling Collection, and is transferring the right of possession. 

 
 



 

 

MARLBORO COLLEGE DISCLOSURE SCHEDULES 

 1.  SCHEDULE 15iii – AUTHORITY; NO CONFLICT; CONSENTS  

 2. SCHEDULE 15iv – INDEBTEDNESS 

 3.  SCHEDULE 15v(a) – CONTRACTS 

 4.  SCHEDULE 15vi – TITLE TO TRANSFERRED ASSETS 

 5.  SCHEDULE 15vii – CONDITION AND SUFFICIENCY OF ASSETS 

 6.  SCHEDULE 15viii – REAL PROPERTY 

 7.  SCHEDULE 15ix – INTELLECTUAL PROPERTY 

 8.  SCHEDULE 15x – TANGIBLE PERSONAL PROPERTY 

 9.  SCHEDULE 15xi – INSURANCE 

 10. SCHEDULE 15xii – LEGAL PROCEEDINGS; GOVERNMENT ORDERS 

 11.  SCHEDULE 15xiii –COMPLIANCE WITH LAWS; PERMITS 

 12.  SCHEDULE 15xiv– ENVIRONMENTAL MATTERS 

 13.  SCHEDULE 15xv – EMPLOYEE BENEFIT MATTERS 

 14.  SCHEDULE 15xvi – EMPLOYMENT MATTERS  

 15.  SCHEDULE 15xvii – ENDOWMENT AND INVESTMENTS 

 16.  SCHEDULE 15xviii – TAXES 

 17.  SCHEDULE 15xx – UNDISCLOSED LIABILITIES 

 18.  SCHEDULE 15xxi – ABSENCE OF CERTAIN CHANGES 

 19.  SCHEDULE 17E– EMPLOYEE AND EMPLOYEE BENEFITS 



 

 
 

SCHEDULE 15iii  

 AUTHORITY; NO CONFLICT; CONSENTS  

__________________________________________________________________________ 

Notice to State of Vermont Attorney General 

Notice to United States Department of Education 

Notice to the New England Commission of Higher Education 

Notice to State of Vermont Department of Education 

Notice to the Vermont Commissioner of Taxes  

Notice in connection with the Westing Gift Annuity 

Notice and Amendment of the Marlboro College Pooled Investment Trust 

Marlboro’s investment and endowment funds are managed by several asset managers.  Emerson 
plans to seek new agreements with each of those asset managers. 

 

 



 

 
 

SCHEDULE 15iv  

 INDEBTEDNESS 

____________________________________________________________________________

 

As of June 24, 2020, the balances of all outstanding long-term and short-term debt 
obligations are as follows: 

 

USDA Loan: Current principal balance is $2,165,324 plus interest $3,426 

 

Kubota Tractor Lease: $49,873, see lease previously provided to Emerson.  The lease is to be 
assigned to, and assumed by, Democracy Builders Fund, Inc. and is to be included as an Excluded 
Lease. 

 

Postage Meter lease: $14,098 

 

Peoples United Bank: $1,000,000 plus interest $1,973 (PPP Loan) 

_____________________________________________________________________

 

 

 



 

 
 

SCHEDULE 15v  

 CONTRACTS  

__________________________________________________________________________ 

See list of contracts previously provided to Emerson. 

 

 



 

 
 

SCHEDULE 15vi  

 TITLE TO TRANSFERRED ASSETS 

____________________________________________________________________________

See attached list of restrictions on Marlboro Funds. 

 

__________________________________________________________________________ 

  

 

 















 

 
 

SCHEDULE 15vii  

 CONDITION AND SUFFICIENCY OF ASSETS  

__________________________________________________________________________ 

None. 

 

 



 

 
 

SCHEDULE 15viii  

 REAL PROPERTY 

____________________________________________________________________________

See title commitment from Commonwealth Title dated Feb 24, 2020 previously provided to 
Emerson. 

The Purchase and Sale Agreement with Democracy Builders Fund, Inc., dated as of May 22, 
2020. 

Putney Student Travel has a lease to use the campus for two weeks each summer. 

 

______________________________________________________________________________ 

 



 

 

SCHEDULE 15ix  

INTELLECTUAL PROPERTY 

__________________________________________________________________________ 

(a) 

Intellectual Property Registrations and Intellectual Property Assets owned by the College. 

Marlboro College; Registered as a trade name in Vermont 02/19/2002 listing as owner The 
Corporation of Marlboro 

Marlboro College; Registered as a trade name in the USPTO on 09/30/2002, Registration Number 
2829875, listing as owner The Corporation of Marlboro, along with a typed drawing  

The Corporation of Marlboro as owner, has the following tradenames registered in 
Vermont: 

 Common Good Vermont (this tradename is an Excluded Asset) (Cessated) 

Marlboro College (Active) 

The Graduate Center of Marlboro College (Active) 

The College owns common law copyrights in copyrightable materials created on behalf of the 
College by employees, such as marketing materials, website content, brochure content, etc. 

 

The College takes the traditional approach in institutions of higher education that faculty members 
own copyrights in their scholarly materials and work. 

(c) None. 

(f) There is an application pending before the U.S. Patent and Trademark Office for the mark 
“SAVE MARLBORO COLLEGE!” by a person who is not affiliated with the College.  It does not 
appear that this person will be able to establish trademark rights in the mark that is the subject of 
this application. 

 



 

 

SCHEDULE 15x 

TANGIBLE PERSONAL PROPERTY 

 

15x(a) - See Emerson Acquisition Schedule E. 

15x(b) –  

1. See Schedule 15vi 

2. USDA Loan 

3. UCC lien in favor of People’s United Bank 

  

 

 



 

 

SCHEDULE 15xi 

INSURANCE 

 

See Summary List of Insurance as of May 20, 2020, including loss runs for both MEMIC and The 
Cincinnati Insurance Companies, previously provided to Emerson.  (Revised loss runs to be 
provided upon receipt) 

____________________________________________________________________________  

 

 



 

 
 

SCHEDULE 15xii 

LEGAL PROCEEDINGS; GOVERNMENT ORDERS 

 

15xii(a) The College has no unresolved Claims. 

15xii(b) None. 

15xii(c) None 

 

_______________________________________________________________________ 

 

  



 

 

SCHEDULE 15xiii 

COMPLIANCE WITH LAWS; PERMITS 

 

Current Material Permits issued to Marlboro are attached hereto.  

 

______________________________________________________________________________ 

 

 





 

 
 

SCHEDULE 15xiv 

ENVIRONMENTAL MATTERS 

_____________________________________________________________________________ 

Reference is made to all matters contained in the Phase 1 Environmental Site Assessment 
prepared by ATC Group Services LLC dated May 19, 2020, a copy of which has been provided 
to Emerson.  

 

 

____________________________________________________________________________ 

 



 

 
 

SCHEDULE 15xv 

EMPLOYEE BENEFIT MATTERS 

 

15xv(a) – Attached hereto is a true and complete list of each Benefit Plan. 

15xv(c) – None. 

15xv(d) – None. 

15xv(f) – None. 

15xv(g) – There is a defined contribution plan that provides post-retirement benefits to certain 
retired faculty members.  This plan will be terminated after the Closing. 

15xv(h) – None. 

____________________________________________________________________________ 

  

 





 

 
 

SCHEDULE 15xvi 

EMPLOYMENT MATTERS 

 

__________________________________________________________________________ 

15xvi(a) – The College has agreed to make certain payments for the buy-out and/or severance of 
employment arrangements in connection with the Closing of this Agreement, which will be paid 
in advance of the Closing and/or as part of the Allowance in the Creditors’ Trust.  

15xvi(b) – See 15xvi(a) and (c). 

15xvi(c) – The following employees will be retained as employees of the College or contractors 
of the Creditors’ Trust after the Closing: 

Retained Employee of the College: 

Accountant  Lynn Boles  No later than 12/31/20 

Contractors to be Engaged by the Creditors Trust: 

Registrar  Cathy Fuller  No later than 8/31/2020 

Financial Aid  Kristin Hmieleski No later than 8/31/2020 

CFO   Robert Webber No later than 9/30/2020 

IT   Michael Reilly  No later than 8/31/2020 

Payroll   Laura Champagne No later than 8/31/2020  

15xvi(e) – None. 

 

 

 

 

 

 

 



 

 

SCHEDULE 15xvii 

ENDOWMENT AND INVESTMENT 

 

See detailed listing previously provided to Emerson     

 

__________________________________________________________________________ 

 



 

 
 

SCHEDULE 15xviii 

TAXES 

____________________________________________________________________________ 

All taxes required to be paid as of the date hereof have been paid. 

 

 

 

____________________________________________________________________________ 

 

 



 

 
 

SCHEDULE 15xx 

UNDISCLOSED LIABILITIES 

 

 

See aging report dated June 4, 2020 showing unpaid accounts payable not reflected on the Interim 
Balance Sheet, previously provided to Emerson.    

See listing of each disbursement greater than $5,000 since the Interim Balance Sheet Date through 
June 2, 2020, previously provided to Emerson. 

Marlboro has agreed to sell its campus and related personal property to Democracy Builders Fund, 
Inc. 

Marlboro has entered into a Paycheck Protection Program Loan in the amount of $1,001,973 
(principal amount of $1,000,000 plus $1,973 in interest). 

Marlboro has certain obligations under the  Charitable Gift Annuity that require a quarterly 
payment of $360 during the lifetime of the donors. 

All recent claims have been resolved by the College. 

See Marlboro Disclosure Schedule 15xvi. 

Any liabilities since the Interim Balance Sheet Date that the Parties have agreed will be paid by 
the Allowance. 

 

 

___________________________________________________________________________ 
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SCHEDULE 15xxi 

ABSENCE OF CERTAIN CHANGES, ETC. 

See Schedule 15xx.   

Marlboro will terminate all contracts other than Assumed Contracts, contracts to be assigned to 
Democracy Builders Fund, Inc. in connection with the campus and any contracts that will be 
paid from the Creditors Trust. 

Marlboro has entered into the following contracts since the Interim Balance Sheet Date: 

 

1. Agreement with Tim Grader for communications services. 

2. Agreement with William Kaplan regarding the marketing and sale of the campus. 

3. Agreement with Colliers International regarding the marketing and sale of the campus. 

4. Agreement with Verdolino and Lowey, P.C. regarding operational wind down services. 

5. Agreement with ATC Group Services regarding an environmental site assessment. 

Marlboro accelerated and terminated its contract with its campus food service provider. 

Marlboro has paid bonus and salary increases for certain employees in an aggregate amount of 
approximately $54,000 since the Interim Balance Sheet Date. 
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EMERSON DISCLOSURE SCHEDULES 

1. SCHEDULE 16i – ORGANIZATION AND QUALIFICATION 

2. SCHEDULE 16iii – AUTHORITY; NO CONFLICTS; CONSENTS 
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SCHEDULE 16i 

ORGANIZATION AND QUALIFICATION 

1. Emerson engages in fund-raising activities in various states.  It is registered to do so in 
Massachusetts and California.  It is currently investigating its obligation, if any, to register in 
other states in which it might be considered to be engaging in such activities. 
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SCHEDULE 16iii 

AUTHORITY; NO CONFLICTS; CONSENTS 

1. NECHE consent. 
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EMERSON ACQUISITION SCHEDULE A 
 

Assigned Contracts 
 

Marlboro College Pooled Income Fund Trust Agreement 
 

 Gift Annuity   
 
Marlboro is a party to contracts with several firms that manage the investment of Marlboro’s 
investment and endowment funds.  Marlboro will be terminating these contracts and Emerson 
will enter into new contracts with the managers that it plans to continue using in connection with 
the investment and endowment funds to be transferred to Emerson. 
 
Gift Agreements related to the following endowment funds: 
 

M. Brenn Green Scholarship Fund 
 
Roland W. Boyden Humanities Chair in History and Philosophy 
 
Jo’An Noble Sterr Family Prize 
 
Thompson Scholarship Fund 
 
Lucy DeLaurentis Endowed Scholarship Fund for  
The Lucy DeLaurentis Memorial Prize (F/K/A “Lucy DeLaurentis Memorial 
Scholarship”) 
 
Hiro Watanabe Scholarship 
 
Ryan Larsen Memorial Prize 
 
The Lillian Farber Chair in the Liberal Arts and Technology   
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EMERSON ACQUISITION SCHEDULE B 

 
Assigned Leases 

 
There are no Assigned Leases. 
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EMERSON ACQUISITION SCHEDULE C 
 

Assigned Intellectual Property Contracts And Leases 
 
There are no Assigned Intellectual Property Contracts or Leases. 
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EMERSON ACQUISITION SCHEDULE D 
 

Transferred Intellectual Property Assets 
 

All rights, title and interest to the name “Marlboro College” and in and to the trade names, 
trademarks, and other Intellectual Property, as well as all registrations and applications for 
registrations, set forth on Schedule 15ix. 
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Library Materials 

Library Materials 

Title 

Women in mathematics: the addition of difference 

Women and science: social impact and interaction 

Women in science: career processes and outcomes 

Energy: physical, environmental, and social impact 

Energy: production, conversion, storage, conservation, and coupling 

Energy systems and sustainability 

Energy: its use and the environment 

Consuming power: a social history of American energies 

Energy at the crossroads: global perspectives and uncertainties 

Pathways to astronomy 

Astronomy today 

College physics: a strategic approach 

College physics. Vol. 1: Student Workbook [chapters 1 - 16] 

College physics. Vol. 2: Student Workbook, [chapters 17 - 30] 

Physics for scientists and engineers: a strategic approach 

Physics for poets 

Principles & practice of physics 

Philosophical concepts in physics: the historical relation between philosophy and scientific theories 

Mechanics from Aristotle to Einstein 

The simple physics of energy use 

Chemical evolution and the origin of life 

Life in the universe 

Frontiers of astrobiology 
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An introduction to astrobiology 

Astrobiology: a multidisciplinary approach 

jewish feminism and intersectionality 

queering black atlantic religions 

feminist ethnography 

decolonizing anthropology 

different kind of ethnography 

anthropological practice 

cold war anthropology 

reframing visual social science 

beautiful rising 

Impulse to Act 

how to read a protest 

lovecidal: walking with the disappeared 

decolonizing sexualities 

caliban and the witch 

power interrupted 

Mapping Feminist Anthropology in the Twenty-First Century 

ecological borderlands 

ethnographies of us empire 

future of us all 

downwardly global 

Venceremos? 

territories of the soul 

Performing Afro-Cuba 

managing african portugal 
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Political Anthropology: An Introduction 

raciolinguistics 

Linguistic Diversity and Social Justice 

A reader in medical anthropology 

Medical Anthropology: A Biocultural Approach 

Sex, or the Unbearable 

Honeypot 

Queer Diasporas 

Captive Genders 

perversity (new formations) 

queer roots for the diaspora 

worlding cities 

Necropolitics 

psychoanalysis of racism, revolution and nationalism 

women's political activism in palestine 

nationalism and the imagination 

youth movements and elections in eastern europe 

Depression: a public feeling 

Integrating Mindfulness into Anti-Oppression Pedagogy 

culturally sustaining pedagogies 

progressive dystopia 

pedagogy of pathologization 

counternarratives from women of color academics 

empire in the air 

twilight of cutting 

multiple medical realities 
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Aliceheimer's 

marbles 

lissa 

queering visual cultures 

katherine dunham 

crumpled paper boat 

Queer Narratives of the Caribbean Diaspora 

because when god is too busy 

imperial intimacies 

post-communist mafia state 

me as her again 

mohawk interruptus 

earth beings 

Pussy Riot 

she's beautiful when she's angry 

Three Apples Fell From Heaven 

Cultural Aging 

Aging in America 

Agedby Culture 

Iron Cages 

Commemorations 

Unequal freedom 

Civic Ideals 

The Right to Vote-Reserve 

Who Built America, Volumes 1 and 2 

The rise and fall of American growth 
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Making all the Difference 

From Tenements to the Taylor Homes 

Raising America 

Get out of my room 

The Name of War 

History Comes Alive 

World Systems Analysis 

Born Bright: A Young Girl's Journey from Nothing to Something in America 

The Oxford Handbook of Social Movements 

Essential Readings in World Politics 

The Retreat of Western Liberalism 

Great Transformations 

The Fifth Risk 

Capitalism, Democracy, and Welfare 

Welfare Democracies and Party Politics 

The Three Worlds of Welfare Capitalism 

Varieties of Liberalization and the New Politics of Social Solidarity 

Austerity: The History of a Dangerous Idea 

Gender and the Welfare State 

The Oxford Handbook of the Welfare State 

The Big Picture: On the Origins of Life, Meaning, and the Universe Itself 

Red Famine: Stalin's War on Ukraine 

The Morning They Came for Us: Dispatches from Syria 

The Favorite Game 

The Big Green Tent 

Behavioral genetics 
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Revisiting race in a genomic age 

Not by genes alone 

The pursuit of oblivion 

Chemistry 

That's the way the cookie crumbles 

Chemistry of the environment 

Chemistry in focus 

Creations of fire 

Ideas in chemistry 

The physical basis of chemistry 

the chemical history of color 

Nature of the chemical bond and structure of molecules..... 

Inorganic chemistry 

Inorganic chemistry 

Organic chemistry 

Organic chemistry 

Wood chemistry 

Colour chemistry 

The bioorganic chemistry of enzymatic catalysis 

Physical chemistry for the biosciences 

Biochemistry 

Principles of bioinorganic chemistry 

Structure in protein chemistry 

Bioorganic chemistry 

the transforming principle 

Biochemistry 
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Basic concepts of environmental chemistry 

Fundamentals of env chemistry 

Soil microbiology, ecology & biochemistry 

Phage and the origins of molecular biology 

Davenport's dream 

Human variation 

What it means to be 98% chimpanzee 

Human evolution: genes, genealogies and phylogenies 

A troublesome inheritance 

Sexual chemistry - a history of the contraceptive pill 

Medicinal chemistry 

Environmental toxicology and chemistry 

Food - the chemistry of its components 

Chemistry & art 

Beauty in Arabic Culture 

The Cult of the Mother of God in Byzantium : Texts and Images. 

Ilkhanid book of ascension 

invention of race in the european middle ages 

mapping desire 

urban design in the arab world 

In the Life of Cities 

Cities and caliphs: on the genesis of Arab Muslim urbanism 

Loose Space 

Waters of Rome 

history of ambiguity 

thinking with animals 
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body in pieces 

seen from behind 

image debate 

thief the cross and the wheel 

Comparativism in art history 

companion to medieval art 

violence and power in ancient egypt 

The Poetics and Politics of Place: Ottoman Istanbul and British Orientalism 

Pre-raphaelite art in its european context 

Public painting and visual culture 

Jerusalem, 1000-1400 : every people under heaven 

Beyond shelter 

World architecture 

Isfahan and its palaces : statecraft, Shi'ism and the architecture of conviviality in early modern Iran 

Constantinopolis/Istanbul: Cultural Encounter, Imperial Vision, and the Construction of the Ottoman 
Capital 

The Art and Architecture of Ottoman Istanbul. 

paris along the nile 

Cairo of the Mamluks: a history of the architecture and its culture 

Design like you give a damn 2 

missing pages 

The Lure of the East: British Orientalist Painting 

usurer's heart 

cambridge companion to giotto 

I can only tell you what my eyes see 

The Perfect Genre. Drama and Painting in Renaissance Italy 

How to read italian renaissance painting 
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ibn khaldun 

The Monuments of historic Cairo: 

Heritage reader 

Renaissance Florence: a social history 

florence capital of the kingdom of italy 

Byzantine Matters 

Origins of the Ottoman Empire 

Aleppo 

medieval jerusalem 

Mamluk History through Architecture : Monuments, Culture and Politics in Medieval Egypt and Syria. 

Last men in aleppo 

Research strategies 

The Concept and Reality of existence 

Mirror of the Intellect 

Mistakes were made (but not by me) 

The happiness hypothesis 

A guide for the perplexed 

The Heart of Islamic Philosophy 

Islamic Philosophy from its Origin to the Present 

Sufism and Taoism 

Mind and Body in Early China 

Interpreting the Sacred 

Myth: a very short introduction 

Ritual and its Consequences 

Critical Terms for Religious Studies 

History and Presence 



 

56 
 

The Darkness of God 

Religious Worlds: The Comparative Study of Religions 

Six Ways of being Religious 

Ritual: a very short introduction 

Mystical Languages of Unsaying 

The Vision of Buddhism 

The foundations of Buddhism 

Toward a philosophy of Zen Buddhism 

Emptiness: a practical guide for Meditators 

The World is Made of Stories 

The Vision of Islam 

The Tao of Islam 

The Unveiling of the Mysteries 

Satan's Tragedy and Redemption 

Science of the Cosmos, Science of the Soul 

Sufism: A Short Introduction 

Imaginal Worlds 

The Self-Disclosure of God 

The Sufi Path of Knowledge 

The Sufi Path of Love 

Faith and Practice of Islam 

Chinese Gleams of Sufi Light 

God and Man in the Qur'an 

Sacred Art in East and West 

The storytelling animal 

Reading Mystical Lyric 
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Rumi: Past and Present 

The Triumphal Sun 

Awakened Dreams: Raji's Journey with the Mirror Dede 

Fez: City of Islam 

The Hajj 

Enlightenment Guaranteed 

How (not) to be secular: reading Charles Taylor 

First you write a sentence 

Pseudo-Dionysius : the complete works 

The Spanish Inquisition, 1478-1614 : an anthology of sources 

Violence and miracle in the fourteenth century : private grief and public salvation 

Modelling the Middle Ages : the history and theory of England's economic development 

Blank spots on the map : the dark geography of the Pentagon's secret world 

Alimentar la ciudad en la Edad Media : Najera, encuentros internacionales del medievo 2008 del 22 al 
25 de julio de 2008 

Commercial agreements and social dynamics in medieval Genoa 

Catholic pirates and Greek merchants : a maritime history of the Mediterranean 

Gender in translation : cultural identity and the politics of transmission 

Mapping the world : the story of cartography 

Aladas palabras : correos y comunicaciones en el Mediterráneo 

The postmodern history reader 

Reading the Middle Ages : sources from Europe, Byzantium, and the Islamic world 

The corrupting sea : a study of Mediterranean history 

Braudel revisited : the Mediterranean world, 1600-1800 

Mediterranean crossings : the politics of an interrupted modernity 

Rethinking the Mediterranean 

The travels of Ibn Battuta in the Near East, Asia and Africa 1325-1354 
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Maps are territories : science is an atlas : a portfolio of exhibits 

Fra Mauro's mappa mundi and fifteenth-century Venice  

The art, science, and technology of medieval travel 

Travel knowledge : European "discoveries" in the early modern period 

The book of John Mandeville, with related texts 

Mission to Asia 

Medieval ethnographies : European perceptions of the world beyond 

A Short History of the Middle Ages 

Chronicles of the First Crusade, 1096-1099 

The great transition : climate, disease and society in the late medieval world 

Early modern Europe, 1450-1789 

Anti-Jewish riots in the Crown of Aragon and the royal response, 1391-1392 

In and of the Mediterranean : medieval and early modern Iberian studies 

The Mediterranean and the mediterranean world in the age of Philip II 

Chronicle 

Col lecció documental de la Cancelleria de la Corona d'Aragó : textos en llengua catalana, 1291-1420 

The crown of Aragon : a singular Mediterranean empire 

Epistolari de Pere III 

The rare and excellent history of Saladin 

Chronicle of the Third Crusade : a translation of the Itinerarium peregrinorum et gesta Regis Ricardi 

The book of contemplation : Islam and the Crusades 

Cartas de relación 

cruising the library 

critical trauma studies 

dear white christians 

on not getting paid to do what you love 
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Unashamed : musings of a fat, black Muslim 

black queer ethics 

No ashes in the fire : coming of age black & free in America 

fucking trans women 

trigger warnings 

lives of campus custodians 

teaching for black lives 

Marlboro: a memoir (1 copy) 

How boards lead small colleges 

Spiritual foodways 

ask building consent culture 

careful a user's guide 

lyme 

trauma sensitive mindfulness 

ask me about my uterus 

art of the shovel 

Heartwood 

Deer woman 

Emotions explained with buff dudes 

when everything beyond the walls is wild 

Eat joy : stories & comfort food from 31 celebrated writers 

Black girl magic : a poem 

dirty river 

The dark fantastic : race and the imagination from Harry Potter to The hunger games 

Mean Girl 

well read black girl 
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survivor cafe 

Breaking the Silence 

Ultimate guide to sex and disability 

Porgy and Bess 

Black mirror 

Early voices 

Braille for the sighted 

SimSoc Coordinators manual 

SimSoc Participant manual 

Critical trauma studies : understanding violence, conflict, and memory in everyday life  

Disability media studies  

Indigenous women and feminism : politics, activism, culture 

Disability and difference in global contexts  

Performance ethnography : critical pedagogy and the politics of culture 

Cultural performance : ethnographic approaches to performance studies  

Crip times : disability, globalization, and resistance 

Disability studies : enabling the humanities 

Insanity and the lunatic asylum in the nineteenth century / 

Feminist disability studies 

The culture of our discontent : beyond the medical model of mental illness 

Trauma-tragedy : symptoms of contemporary performance 

Literatures of madness : disability studies and mental health 

Ruined 

La voz Latina : contemporary plays and performance pieces by Latinas 

Madness and creativity in literature and culture 

Harvest 
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The effect 

Ditch 

Staging coyote's dream : an anthology of First Nations drama in English 

The Analects of Confucius: A Philosophical Translation 

Moon in a Dewdrop 

Ancestral Memory in Early China 

Taoist Mysteries and Magic 

Miraculous Response: Doing Popular Religion in Contemporary China 

Popular Religion in China 

Daoism in the Twentieth Century 

The Taoist Experience: An Anthology 

Wandering on the Way: Early Taoist Tales and Parables of Chuang Tsu 

Taoism: Growth of a Religion 

The Taoist Body 

Zhuangzi and the Happy Fish 

Modernity and Re-Enchantment 

Priests and Programmers 

Ordering Power 

Myanmar's Enemy Within 

Japan: An Environmental History 

Governing China's Population 

The Pivot of the Four Quarters 

Ming Furniture in the light of Chinese Architecture 

Connoisseurship of Chinese Furniture (2 vols) 

Picturing Islam: Art and Ethics in a Muslim Lifeworld 

Buried Treasures in Chinese Turkestan 
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The Open Empire 

China Marches West 

Autumn in the Heavenly Kingdom 

Policing Shanghai, 1927-1937 

The Nobility of Failure 

The Origins of Japan's Medieval World 

Splendid Monarchy 

Recentering Globalization 

The Cambridge History of Southeast Asia (2 vols) 

Southeast Asia: A Concise History 

The Pavie Mission Indochina Papers (6 vols) 

Myth and History in the Historiography of Early Burma 

Siam Mapped 

The Malayan Emergency 

Rickshaw Coolie 

Facing the Cambodian Past 

Strategic Hamlets in South Viet-nam 

Sources of Vietnamese Tradition 

Vietnamese Anticolonialism, 1885-1925 

The Vietnamese War (2 vols) 

Postcolonial Vietnam 

The Ethnography of Vietnam's Central Highlanders 

Along the Archival Grain 

Engineers of Happy Land 

Revolutionary Spirit 

Analysis of vertebrate structure 
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A practical guide to vertebrate mechanics 

Comparative Biomechanics 

Bones: Structures and Mechanics 

Life's devices : the physical world of animals and plants 

The evolution of sex 

Parasite rex : inside the bizarre world of nature's most dangerous creatures 

Behavioral Ecology & Conservation Biology 

Perspectives on Animal Behavior 

Animals in translation : using the mysteries of autism to decode animal behavior 

Handbook of ethological methods 

Tamed & untamed : close encounters of the animal kind 

Animal Behavior 

Cognition, Evolution and Behavior 

Field and Laboratory exercises in Animal Behavior 

Animal Behavior Science Projects 

Readings in animal cognition 

The cognitive animal 

Animal Behavior: An evolutionary Approach 8th ed. 

Animal Behavior: Readings from Scientific American 

40 years of evolution : Darwin's Finches on Daphne Major Island 

Bird brain : an exploration of avian intelligence 

Nature's music: the science of birdsong 

Behavior of North American Mammals 

Carnivore Behavior, Ecology & Evolution 

The spotted hyena : a study of predation and social behavior 

A Primate's Memoir 
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The Mountain Gorilla; ecology and behavior 

Human anatomy 

Your inner fish : a journey into the 3.5-billion-year history of the human body 

Gut : the inside story of our body's most underrated organ 

An introduction to Behavioral Endocrinology 

Trail Guide to Movement 

Biomechanical Basis for Human Movement 

Anatomy and Human Movement, Structure and Function 

The trouble with testosterone 

Alex & me : how a scientist and a parrot discovered a hidden world of animal intelligence--and formed a 
deep bond in the process 

Dogs : a new understanding of canine origin, behavior, and evolution 

Mammal species of the world : a taxonomic and geographic reference 

Python Cookbook 

Python Programming (3rd Ed) 

Introduction to Coding and Information Theory 

Data Science from Scratch with Python 

Doing Data Science 

Data Analysis with Open Source tools 

Proofs from the Book 

Numbers and Geometry 

A History of Mathematics: An Introduction 

Set Theory 

Spectra of Graphs 

Visualizing Data 

Graphs, Colourings and the Four Colour Theorem 

Introductory Combinatorics 
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Combinatorics and Graph Theory 

Combinatorics of Experimental Design 

Groups and Representations 

A Course on Group Theory 

Finite Group Theory 

The Finite Simple Groups 

Linear Algebra and Matrices 

A Course in Number Theory 

Elements of Number Theory 

A Pathway Into Number Theory 

Knots and Surfaces 

African Fractals 

Understanding Analysis 

Calculus : A Liberal Art 

Calculus (5th Ed) 

Four Pillars of Geometry 

Combinatorial Game Theory 

Elementary Statistics 

Introductory Time Series with R 

Discovering Statistics Using R 

Data Manipulation with R 

Cartography: Thematic Map Design 

Amusements in Mathematics 

The Riddler 

Taking Sudoku Seriously 

Another Fine Math You've Got Me Into 
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A perfect moral storm 

The ethics of climate change 

Climate justice 

Grasslands and climate change 

Climate change and forests 

Climate change and the energy problem 

Smart power 

Conserving forest biodiversity 

Global warming and agriculture 

Climate change 

Climate change 

Confronting climate change in the U.S. Northeast 

Plant-pollinator interactions 

The Forgotten pollinators 

Ecology - 6th edition 

Herbivory, the dynamics of animal-plant interactions 

Repeat photography 

Climate change and its biological consequences 

Climate change biology 

Forest health and protection 

Nature's temples 

Nature guide to the northern forest 

The changing prairie 

Invasive species 

Rarity 

Biology of plants 
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Plant systematics 

Plant systematics 

Plant speciation 

The evolutionary biology of plants 

Plant evolution 

The evolution of plants 

The ecology of seeds 

Invasive plant ecology 

Plants at the margin 

Population biology of plants 

Forest ecosystems 

Flowering plant origin, evolution & phylogeny 

Medicinal resources of the tropical forest 

Growing food in a hotter, drier land 

Forest conservation in the Anthropocene 

The conservation of plant biodiversity 

Negative cosmopolitanism : cultures and politics of world citizenship after globalization 

Theorizing diaspora : a reader 

Borderlands : towards an anthropology of the cosmopolitan condition 

The subject of Rosi Braidotti : politics and concept 

Representations of the intellectual : the 1993 Reith lectures 

Migration and education in a multicultural world : culture, loss, and identity 

Governing the dead : sovereignty and the politics of dead bodies 

Borders, asylum and global non-citizenship : the other side of the fence 

Postcolonial studies and beyond 

Forget English! : Orientalisms and world literatures 
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A transnational poetics 

The Future of Testimony : Interdisciplinary Perspectives on Witnessing 

Terrorism and literature 

Fictions of the war on terror : difference and the transnational 9/11 novel 

Natures of Africa : ecocriticism and animal studies in contemporary cultural forms 

The trickster figure in American literature 

South-Asian fiction in English : contemporary transformations 

Postcolonial witnessing : trauma out of bounds 

Planned violence : post/colonial urban infrastructure, literature and culture 

Shakespeare and postcolonial theory 

Revisiting India's Partition : New Essays on Memory, Culture, and Politics 

Omens of adversity : tragedy, time, memory, justice 

How to Land 

Dancing Wisdom 

Unfinished Gestures 

Dance in a World of Change 

Anthropology and the Dance 

The Choreography of Resolution 

Embodied Politics 

Trail Guide to the Body, 4th Edition 

Bodystories 

The Key Muscles of Yoga 

The Key Poses of Yoga 

Trail Guide to Movement 

Anatomy of Movement 

Somatic Patterning 
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Dance Anatomy and Kinesiology 

A Widening Field 

Anatomy Coloring Book 

What the Eye Hears 

National Rhythms, African Roots 

Contact Quarterly Contact Improvisation Sourcebook 

Contact Quarterly Contact Improvisation Sourcebook II 

Choreographing Problems 

A Fieldguide to iLanding 

Conditioning for Dance 

Caught Falling 

Dance and the Alexander Technique 

The Place of Dance 

The Oxford Handbook of Dance and Politics 

The Oxford Handbook of Improvisation in Dance 

Queer Dance 

A Choreographic Mind 

Multiplicity, Embodiment and the Contemporary Dancer 

Screendance 

Routledge Dance Studies Reader 

Worlding Dance 

Body and Mind in Motion 

Kaiso! 

The Body Eclectic 

Dance and Somatics 

A Primer for Movement Description 
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Sorry I Don't Dance 

A Queer History of the Ballet 

Dance and Gender 

Dance by Letter, or, a Dance Abecedary 

Kazuo Ohno's World from without and within 

Hijikata Tatsumi and Ohno Kazuo 

Bells of Change 

Dancing Revolution 

A Choreographer's Handbook 

Butting Out 

Lamb at the Altar 

Looking at Dances 

The Black Dancing Body 

World Dance Cultures 

Dancing Across Borders 

Dance Ethnography and Global Perspectives 

Social Dancing in America (2 volumes) 

Choreutics 

Modern Moves 

Belly Dance, Pilgrimage, and Identity 

Flamenco on the Global Stage 

Towards the Bowels of the Earth 

Illicit Worlds of Indian Dance 

Embodied Communities 

Caribbean and Atlantic Diasporic Dance 

Making Caribbean Dance 
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Dancing with the Virgin 

The Little Capoeira Book 

Global Tangos 

Tango and the Political Economy of Passion 

Tapdancin' DVD 

DV8 DVD 

Veterans DVD 

Wharepapa DVD 

Positive Motion DVD 

Achterland DVD 

Making Dances DVD 

Turn Your F^*king Head DVD 

Apartment DVD 

Talking Feet DVD 

The Spirit Moves DVD (3 parts) 

Contact Improvisation archive (videorecording): DVD #1 

Malinche, Pocahontas, and Sacagawea : Indian women as cultural intermediaries and national symbols  

Indian women of early Mexico  

Race and classification : the case of Mexican America  

Questions and swords : folktales of the Zapatista revolution  

Ana Mendieta. Earth body. Sculpture and performance 

Estudio crítico sobre La ciénaga : entrevista a Lucrecia Martel 

The Norton anthology of Latino literature / 

RetroSpace : collected essays on Chicano literature, theory, and history / 

Ciento : 100 100-word love poems : a amor, amar, amat, allí, allá, acá, por vida 

A place in the sun? : women writers in Twentieth-century Cuba  
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La Malinche in Mexican literature from history to myth 

A Rosario Castellanos Reader 

selected works : a new translation, contexts, critical traditions / 

Sor Juana Ines de la Cruz. Selected works 

Sor Ines de la Cruz.Poems 

Poetry and the realm of the public intellectual 

¿Y cuál es mi lugar, señor, entre tus actos? 

The book of lamentations  

Obras reunidas 

Sirena Selena English 

Obras Completas 

Capital mexicana : la región más transparente ; Agua quemada. 

The Stream of Life 

Sexuality and being in the poststructuralist universe of Clarice Lispector : the différance of desire  

Latino Americans : the 500-year legacy that shaped a nation 

Occupied America : a history of Chicanos 

The woman warrior : memoirs of a girlhood among ghosts 

Brincando el charco [videorecording] : portrait of a Puerto Rican 

La ciénaga [videorecording] = The swamp 

Danzon 

The garden of Eden 

La mujer sin cabeza [videorecording] = The headless woman  

La niña santa [videorecording] = The holy girl 

Temporada de patos 

Duck Season 

Sin dejar Huella 
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A hora da estrela [videorecording] = the hour of the star / 

La teta asustada = The milk of sorrow / 

The fear of losing Eurydice : a novel 

The Nine Guardians 

The Nine Guardians 

Burnt water : stories  

Recollections of things to come 

The Hour of the Star 

The burning plain, and other stories  

Methods of Discovery 

processual sociology 

Sociological Theory 

Contemporary field research: perspectives and formulations 

After Subculture 

Doormen 

Graffiti Lives: Beyond the Tag 

Handbook of the sociology of education 

Raciolinguistics 

WE Du Bois' data portraits 

The common place of law 

The Hitler Salute 
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 Academic Materials 

Description 

Basic optic system 

High voltage power supply 

Low voltage power supply 

Interference and diffraction set 

7 science 750 pasco interfaces 

2 power amplifiers 

Strobe light 

Mechanical wave generator 

Numerous sensor/ carts, photo gates, tracks 

3 DC/Ac electronic laboratory 

PCR thermocycler, Techne 

Cooler block, TropiCooler, Boekel 260014 

Biophotometer, Eppindorf 

Gas Chromatograph, Vernier Mini GC 
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Information Technology      

Manufacturer Serial number Type Model User 

Apple C02TP5UXJ1WL Laptop MacBook Air Bronwen Tate 

Apple C02TP4PVJ1WL Laptop MacBook Air Thomas Toleno 

Apple C02TP3MPJ1WL Laptop MacBook Air Rosario de 
Swanson 

Apple C02TP3MLJ1WL Laptop MacBook Air Meg Mott 

Apple C02TP5QWJ1WL Laptop MacBook Air Henner Petin 

Apple C02V50GTHV2V Laptop MacBook Pro 13'' 
Retina 

John Willis 

Apple C02V50M4HV2J Laptop MacBook Pro 13'' 
Retina 

sara salimbeni 

Apple C1MV90A1J1WV Laptop MacBook Air Jennifer Girouard 

Apple C1MV902BJ1WV Laptop MacBook Air Kathryn Ratcliff 

Apple SC1MV90EHJ1W
V 

Laptop MacBook Air Catherine 
O'Callaghan 

Dell H7S3MH2 Laptop Dell XPS 13 P54G Amer Latif 

Dell 8XR3MH2 Laptop Dell XPS 13 P54G Adam Franklin-
Lyons 

Dell 3RR3MH2 Laptop XPS 13'' 2017 Rituparna Mitra 

Apple 
Computer 

SC02VN066HV2
V 

Laptop MacBook Pro 13'' Amy Beecher 

Apple FVFXL166HV2H Laptop MacBook Pro 13'' Todd Smith 

Apple FVFXL167HV2H Laptop MacBook Pro 13'' Matthew Ollis 

Apple FVFX31CQJ1WV Laptop MacBook Air Jaime Tanner 
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Apple C02X7430JG5H Laptop MacBook Pro 15'' 
2.16GHz 

Brad Heck 

Apple FVFX70K9JWV Laptop MacBook Air William Ransom 

Apple FVFX70K3J1WV Laptop MacBook Air Ian McManus 

Apple FVFY82Z5JK7M Laptop MacBook Air Felicity Ratte 

Apple C02YM0AKJK7M Laptop MacBook Air Jennifer Ramstetter 

Apple FVFY830FJK7MJ Laptop MacBook Air David Eichelberger 

Apple C02S53EAGTHX Desktop MacBook Pro 13'' 
Retina 

Kristin Horrigan 

Dell CSSG6K1 Laptop Latitude E4300 Sara Salimbeni 

Apple W80220Y7AGZ Laptop MacBook Pro 15'' Jim Mahoney 

Apple c02q31f9fvh6 Laptop MacBook Air Nelli Sargsyan 

Apple C02FL30PDHJF Desktop iMac 21.5'' unibody Ian McManus 

Apple D25P61LFFY14 Desktop iMac aluminum 27'' Jim Mahoney 

Apple c02rp7wvg8wp Laptop Macbook Pro 15.4'' 
Retina 

Matan Rubinstein 

Lenovo MP-13LS0K 16/07 Laptop Yoga Type 20FD-
002HUS 

Seth Harter 

Lenovo MP-13LQQ6 
16/07 

Laptop Yoga Type 20FD-
002HUS 

William Edelglass 

 
  
  



 

77 
 

EMERSON ACQUISITION SCHEDULE F 
 

Warranties 
 

There are no Assigned Express Warranties.   
 
Marlboro College hereby assigns to Emerson College any Warranties implied by law.  
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EMERSON ACQUISITION SCHEDULE G 
 

Endowment and Investments 
 

All endowment and other funds shall be transferred to Emerson. 



From: Jeff McMahan
To: Renner, Jamie
Subject: Bren Green
Date: Friday, July 17, 2020 8:51:13 AM

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.
Jamie -

Here’s my summary of the application of the funds.

There are 24 tenured/tenure track faculty:

20 to Emerson
- 18 of 20 in regular status at EC
- 2 took early buyout to emeriti status at EC
1 retired
3 went elsewhere.

2 non tenure/tenure track.

26 total faculty.

All 26 faculty receives one or more of the following payments:

$4000 summer stipend
$7000 payment for delay of sabbatical 
$30000+ payment for early termination of tenure, retirement or severance.

There are 4 senior faculty, each of whom receives a payment of at least  for 
retirement, severance or early tenure buyout.

Given that the fund consists of approximately $300,000, there is more than $150,000 being 
divvied up amongst all faculty and more than $150,000 (without double counting) being 
divvied up among senior faculty.

Jeff.

Jeffrey J. McMahan
Dinse P.C.
209 Battery Street
Burlington, VT 05401
jmcmahan@dinse.com
802-859-7013 (direct)
802-343-5958 (mobile)



Disclaimer

CONFIDENTIALITY NOTICE: This email transmission may contain attorney/client privileged and confidential
information intended only for the individual or entity named above. Any dissemination, use, distribution,
copying or disclosure of this communication by any other person or entity is strictly prohibited. Should you
receive this transmission in error, please notify the sender by telephone (802-864-5751) and return the
original transmission to problem@dinse.com.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast Ltd.
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